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J. 0. 

1877 

BbuIndab 

Bahadib 

Singh 

V, 

Ranee Jakki 

KOER.' 

Lal Shtjnkub 
Bux 

V, 

Ranee Janki 

EOBB. 

Lal Seetla 
Bux 

V, 

Ranee Janki 

EOEB. 



in the first and second lists under Act I. of 1869, s. 8, one condition of the grant 
being expressed to be that in the event of her dying intestate, or of any of her 
successors dying intestate, the estate should descend to thp nearest male heir, 
according to the rule of primogeniture : — ^ 

ffeld, in suits against the widow*s daughter, that the sunnud conferred 
upon the widow and her heirs male the full proprietary right and title to 
the estate, and not merely an estate for life with renaainder to the male 
heirs of her husband in the event of her dying intestate without having 
alienated it in her lifetime : 

Held, also, as regards succession, that the limitation in the sunnud was 
wholly superseded by Act I. of 1869, and that the rights of the parties 
claiming by descent must be governed by sect. 22 of that Act, the provisions 
of which are not controlled in any way by sect. 3 and sect 4 thereof : 

Held, that, under clause 11 of sect. 22, the above taluka, which was the 
separate property of the widow, descended, in the absence of a proved custom 
of her tribe to the contrary, to her daughter in preference to the son of the 
daughter of a rival widow, and the remote male heirs of her husband. 

xtfETMree appeals above-mentioned related to the right to suc- 
ceed to the taluka of Dingwas or Pawamiy as heir or in succession 
to the deceased talookdar and sunnud holder, Kablas Koer, widow 
of My pal Singh. 

The circumstances out of which the three suits arose are suffi- 
ciently detailed in the judgment of their Lordships. They were 
brought in the Court of the Deputy Commissioner of Pertabghur, 
who dismissed the two first-named suits, but gave to the Plaintiff 
Seetla Bux a decree declaring him entitled to succeed as prayed. 
An appeal in each case was brought, in the first two cases by the 
Plaintiffs, and in the third by the Defendant, to the Commissioner 
of Bai Bareili, who confirmed the decision of the lower Court in 
the two first-named suits, and reversed it in the third suit, thereby 
directing all three suits to stand dismissed. Thereupon an appeal 
lay direct to Her Majesty in Council in respect of the first two 
suits in which two concurrent decrees had been passed. In the 
third suit an intermediate appeal lay to the Court of the Judicial 
Commissioner, who affirmed the Commissioner's reversal of the 
lower Court's decree, and confirmed the order of dismissal. 

The sunnud referred to in the judgment printed below was as 

follows : — 

" (Sd.) a. U. Tide, Offg. Chief Commr, 

" To Thahurain Eallas Eoer. 

** Know all men, that whereas by the proclamation of March, 
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1858, by His Excellency the Eight Honourable the Viceroy and J. 0. 
Governor-General of India^ all proprietary right in the soil of 1877 
Oudh, with a few special exoaptions, were confiscated and passed bru Indab 
to the British Government, which became free to dispose of them g^^ * 
as it pleased. I, George Udney Yvie, Officiating Chief Oommis- ^^^^^J^j^j^ 
sioner of Oudh^ under the authority of his Excellency the Governor- Koeb. 
General of India in Council, do hereby confer on you the full ij^ shcnkub 
proprietary right, title, and possession of the estate of Dingwds, in ^^ 
zillah Fertahghv/r^ consisting of the villages as per list attached Ranbb Janki 

to tha kubulyat you have executed, of which the present Govern- * 

ment revenue is Es.39,713. Therefore this sunnud is given you in g^x 
order that it may be known to all whom it may concern, that the g^j^J j^^i 
above estate has been conferred upon you and your heirs for ever, Kobb. 
subject to the payment of such annual revenue as may from time 
to time be imposed, and to the conditions of surrendering all arms, 
destroying all forts, preventing and reporting crime, rendering any 
service you may be called upon to perform, and of shewing constant 
good faith, loyalty, zeal, and attachment to the British Government, 
according to the provisions of the engagement which you have 
executed, the breach of any one of which, at any time shall be 
held to annul the right and title now conferred on you and your 
heirs. 

" It is another condition of this grant, that in the event of your 
dying intestate, or of any of your successors dying intestate, the 
estate shaU descend to the nearest male heir, according to the 
rule of primogeniture, but you and all your successors shall 
have full power to alienate the estate, either in whole or in 
part, by sale, mortgage, gift, bequest, or adoption to whomsoever 
you please. 

** It is also a condition of this grant that you will, so far as is. in 
your power, promote the agricultural prosperity of your estate, and 
that all holding under you shall be secured in the possession 
of all the subordinate rights they formerly enjoyed. As long as 
the above obligations are observed by you and your heirs in good 
faith, so long will the British Government maintain you and your 
heirs as proprietor of the above-mentioned estate, in confirma(;ion 
of which I herewith attach my seal and signature." 

B 2 
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J. 0. After the passing of the Oudh Estates Ad, in 1869, the name oF 

1877 KaUas Eoer was, in pursuance of the provisions of the 8th, 9th, 

BBunmAB *^^ 10th sections of that Act, inserted and published in the " Lists 

^sS^H ^ of Talukdars and Grantees," numbered 1 and 2. 

V, 

Ba3^ Janki Cotoie, Q.C., and CoweU, for the Appellant Brij Indar Bahadur 

Singhi contended that on the proper construction of the sunnud 

Bux Kahlas Eoer took only an ordinary estate of a Hindu widow in the 

Rameb'jahki ^^^'^^ thereby granted, together with a power of alienation, failing 

KoEB. the exercise of which the taluka would go to her husband's Heirs. 

Lal Seetla In other words, the sunnud did not confer on KaMas Eoer aa 

^^ absolute estate, but only as representing her husband, with succes- 

Ba^ Jakki gjQjj iQ jjjg jxxale heirs, as those terms are interpreted by Act I. of 

1869. Though the granting of the sunnud was an act of grace, it 

was not an arbitrary act of grace. A sunnud in favour of A, may 
be affected by evidence of a trust in favour of B.: see Mvsst 
Thuhrain Sookraj Eooar v. The Oovernment (1) ; Widow of Shunker 
Sahai v. Bajah Eashi Persad (2) ; Banee of ChiUaree v. The Govern' 
ment of India (3). Its intention was to confirm Eablas Eoer in 
possession of the estate which she held as widow of Mypal Singh, 
jn trust ultimately for the heirs of the husband. With regard 
to Act I. of 1869, sect. 22, the provisions of that section must 
be read in conjunction with sect. 3 of that Act and the terms 
of the sunnud. They were intended to define and explain, and 
not to repeal the course of inheritance prescribed by the sunnud. 
Moreover, the general object of tho^e clauses was to keep up lineal 
male descent. The Appellant is, amongst the parties to these 
appeals, clearly the nearest male heir to Mypal Singh and also to - 
Edblas Eoer under the ordinary law referred to in clause 11, and 
there is no evidence of the existence of any nearer heir, of whose 
rights the Eespondent in possession might avail herself. Assuming 
that Eahlas Eoer took this taluka under the grant as her stridhana, 
still the Appellant is her nearest male heir, and would therefore 
succeed, the Eespondent being excluded by virtue of her sex 
under the terms of the sunnud, confirmed by the provisions of the 
Act. See Srikrishmas notes to the Dayabhaga, c. iv. p. 100 ; 

(1) 14 Moore's Ind. Ap. Ca. 112, (2) Law Eep. 4 lad. Ap. 198. ^ 

judgment of Lord Justice James, (3) Ibid, 208. ' 
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where the grandson of contemporary wife means her daughter's son. j. o. 
See also the Dayabhaga, c. iv. sec. 3, pars. 31, 82, 33, 34 ; Mitak- i877 

shara ii., c. xi., ss. 4, 8, 9, 11, 18, 22. BriTi^dar 



Bahadub 
SnrGH 

V. 



Joshua WiHiama, Q.C., and Qrahamy for the Appellant, LaU 

Shimkur BuXy also contended that it was not the intention of ^^^^^^^ 

the Government of India by the terms of the sunnud to change , - — 

^ 'Lal Shunkub 
the course of descent of the taluka into a different channel, but Bux 

simply to assure to Eablas Koer, as widow and heiress of her hus- bakeb Janki 
band, the possession of the estate which she had received at his ^^ 
death, and to secure as far as possible the transmission of the Lal Seetla 
estate to the eldest male heir of the family. The object of sects. v. 
21, 22 of Act I. of 1869, is to establish limitations in the nature ^ kSb^''** 

of a strict settlement in favour of a single heir in the male line of 

the family of the talukdars. The ultimate remainder is by the 
clauses of sect. 22 granted to such persons as would have been 
entitled to succeed to the estate under the ordinary law to which 
persons of the religion and tribe of the talukdar were subject. 
Under and by virtue of those limitations, Shwikur Bux, who was 
the eldest male heir of LaU Mypal Singh (ie. eldest son of the colla- 
teral heir, eldest in age though not by elder wife), was entitled to 
succeed to the inheritance on the death of Eablas Eoer and the f- 

failure of the prior estates. The words " nearest male heir," in the 
sunnud must be construed in accordance with English law : see Co. 
Liu. 25 a, Book 1, c 2, sect. 24. The sunnud must be construed 
in reference to the occasion of granting it ; and tte heirs of the 
grantee in this sunnUd must be the heirs of her husband. The 
following cases were cited : Yem v. Edwards (1) ; Mussuinat Thakoor 
Deyhee v. Rai Baluk Bam (2) ; see also Strangers Hindu Law, vol. i. 
p. 246, cited by Sir JB. Palmer, in Mussumat Thalcoor Veyhee v. Bai 
Bcduk Bam (2). Keference was also made to Syms's Case (3) as 
an instance of a grant to a man and his heirs being construed in 
reference to the subject of the grant ; and to Bahutty Dossee v. iiiJb- 
chunder MvUick (4). Then as regards Act I. of 1869, it must be 

(1) IDe G. & J. 598; 3 K. & J. (2) 11 Moore's Ind. Ap. Ca. 139. 

564. • \. >; (3) Co. Rep. Part viii. 51a-56a. 

(4)' 6 Moore'8 Ind. Ap. Ca. 1. 



Digitized by VjOOQIC 



6 INDIAN APPEALS. [L. K. 

J. a construed so as not to contradict the sonntid more than was neces- 

1877 sary. Sect 23 carefully includes males and excludes females. The 

BbuTndab intention of the Act was to exclude females altogether, except on 

B^DUB failure of najib-ul-turfain. The evidence in the record of a custom 

V. in the family to exclude females from succession was discussed ; 

^ KoBB. and reference was made to Musd Thulcrain 8oohraj Eoer v. The 

Lal SeuHKXjB ^^^^^^'^^^ (I); Bamalakshmi Ammdl v. Sivanantha Perumcd 

Bux Sethurayar (2) ; Stra/nge's Hindu Law, vol. i. p. 192. 

Baitbb Jahki 

KoEB. Mayne, and Thomas, for the Appellant, Lai SeeUa Bux, also con- 

LalSbbtla tended that the person to succeed must be the heir of Mypai 

^^ Singh, otherwise that the heir of Kaklas Eoer is the identical person 
Banee Jaitki ^j^q would have been heir to Mypal Singh, The grant of the 

sunnud to a Hindu widow, with the condition that the estate 

should descend to the nearest male heir, in the event of her dying 
intel^tate, made at a time when she had not and could not possibly 
have any male issue, and in the lifetime of her daughter, the 
Bespondent, must have contemplated the exclusion of that daughter 
from inheritance under the ordinary law. Moreover, the condition 
was in accordance with the custom of the family, whereby daughters 
are excluded from the inheritance, and was confirmed by Act I of 
1869, which makes no provision for the succession of daughters, 
but impliedly and intentionally excludes them. 

This talukdary in the hands of Kahlas was not stridhun at 
all, and the line of succession to stridhun, is a line peculiar to 
certain specified classes of property. To all her property not com- 
prised within those classes, such as property purchased by her not 
out of stridhun, her heir is the same person as the heir of her 
husband. Eeference was made to Menu, c. 9, ss, 8, 45, c. 1, 
s. 38; Dayabhaga, c. 4, s. 1 ; Mitakshara, c. 2, s. 11, §§ 1 & 2 ; 
also c. 1, s. 1, § 8. Katama Natchiar v. The Rajah ofShivagunga (3). 
Property acquired by inheritance has been held not to be strid- 
hun : see Dayabhaga, c. 4, s. 1, cl. 13. [Leith, Q.C., referred to 
Dayabhaga, c. iv. s. 2, v. 27 and s. 1, v. 18.] Smriti Chandrika, 
c. ix. s. 1 ; Madhavya, par. 50. Musmmat Thakoor Deyhee v. Bai 

(1) 14 Moore's Ind. Ap. Ca. 112. (3) 9 Moore's Ind. Ap. Ca. 639, at 

(2) Ibid. 570. p. 610. 
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Baluk Bam (1) ; Thakoorain Sahiba v. Mohuii Loll (2) ; Moulvie J. 0. 

Mahomed Shvmsool v. ShewuJcram (3); Bama Lakshmi Ammal 1877 

V. Sivanantha Perumal Sethurayar (4) ; Bhujangrav^ bin Da- bru Indab 

valatrav v. Malojirav hin Davalatrav (5). By a family custom 

proved in this case, Sedla Bux. as the son of the first married wife «• 

of Shmikur Bux's father, takes precedence of Shmikur Bux^ not- Kobb. 

withstanding that the latter is the elder. l^l Shdnkur 

Bux 

Leiihy Q.C., and Boyne (C. Arathoon with them), for the Re- eanbbJanki 
spondent, contended that the effect of the confiscation of the ^^ 
taluka was to extinguish the rights of the heirs in reversion of Lal Sebtla 
Mypal Singh; and that of the grant of the sunnud, and of v. 
Act I. of 1869, was to confer an estate absolutely on Kahlas Koer, ^^Xib."^^' 

with descent, in case of her dying intestate and without having 

adopted or alienated, to her own heirs, as defined in the first ten 
clauses of sect. 22 of Act I. of 1869, and not to those of Mypal 
8mgh, and in default of her having any such heirs then to the 
Respondent Janhi Koer, as her heiress according to the ordinary 
Hindu Law. Of all the parties to these appeals JanJci Koer is the 
nearest heir both to Mypal Singh and to Kahlas Koer. The con- ' 
dition in the sunnud as to male hei{s is not such a condition as is 
meant in sect. 3 of the Act, and is not imported into sect. 22, 
c. 11. That clause, and indeed the whole section, is in substitution 
for the general direction as to descent contained in the sunnud. 
With regard to Brij Indar Bahadur ^ he is not of Kahlas Koer's 
blood, or heir to her in any way. If he as the son of a daughter 
of Kahlas' co-wife is to be considered in law as son of Kahlas' own 
daughter, the Respondent's title is nevertheless preferential to his. 
In no case is he or either of the other Appellants, nearest male 
heir according to the rule of primogeniture of Kahlas Koer, within 
the terms of the sunnud, or according to Act I. of 1869. The 
alleged custom set up by Shunhur Bux and Sedla Bux to exclude 
females, is not proved. 

With regard to the argument that there was here an implied 

(1) 11 Moore's Ind. Ap. Ca. 139, (3) 11 Bomb. L. E. 249-274. ^ 
172, 174. (4) 14 Moore's Ind. Ap. Ca. 591.^<-^^i t^d^^f^^VA 

(2) 11 Moore's Ind. Ap. Ca. 386. (5) 5 Bomb. H. C. E#A. C. J. 161. iS^t/l^^ifC 



Digitized by VjOOQIC 



8 > INDIAN APPEALS. {L. R. 

J. G. trust in favour of the husband's heirs, there are cases when an 

1877 express trust created by the sunnud has been recognised, but no 

BbijIndab ^^*^8® ^^ S^^^ so far as to recognise an implied trust To do so 

^Skoh* ^^ ^^^ ^^^ would be virtually to repeal the confiscation and reniit 

V- KoHHas Koer to her former title. There was no intention expressed 

KoBB. or to be implied from the correspondence at the time of granting 

Lal Shunkub *^® sunnud to benefit the heirs of the husband. The full power 

^^ of alienation given to her was inconsistent with an intention to 

Baneb Janki favour the old line. 

KOBB. 

Lal^mttla Q^y^^ Q Q^^ Joihud Williams, Q.O., and Mayne, replied for the 
*• three Appellants respectively. 

KOEB. 

Nov. 20. The judgment of their Lordships was delivered by 
SiBu Barnes Peacocjk: — 

These three appeals were argued together. In each of them 
the Appellant was Plaintiff in a separate suit instituted by him 
against the Eespondent in the Court of the Deputy Commissioner 
of Fertahghv/r to recover possession of taluka Pawanoi, in per- 
gunnah Bingwds, in the province of Oudh. In each case the 
Plaintiff claimed to have become entitled to the taluka by right 
of inheritance upon the death of Thahwrain Kablas Koer, the 
mother of the Defendant. 

The property in dispute was formerly part of the estate of Bai 
Chdn Singh, the great-grandfather of Mypdl Singh. Mypal Singh 
held it under the Native Government down to the time of his 
death in 1260 Fuslee, corresponding with the year 1852-53. 

Upon his death he left two widows; the first married was 
Muasamai Suhhao Koer, and the second the above-mentioned 
Thakurain KaUas Koer,. By his first wife, Suhhao Koer, he had 
two daughters, of whom the elder, Jaganath Koer, was the mother 
of the Appellant, Brij Indar Bahadur Singh. The other died 
without issue. By his second wife, Thahwrain Kablas Koer, he had 
one daughter, Eanee Janhi Koer, who married Bai Bajai Bahadv/r 
Singh, and is the Defendant in the suits, and the Bespondent in 
each of the^thi^ee appeals. 



Digitized by VjOOQIC 



VOL. v.] INDIAN APPEALS. 9 

At the time of the annexation of Oiidh the estate was in the J. 0. 
possession of the aforesaid Kablas Koer, to whom it had descended 1877 
as the surviving widow of her deceased husband, Mypcd Singh. bbu Indab 

In 1858 the estate was confiscated by the British Government ^^^^^ 
by virtue of Lord Canning's Proclamation of the 15 th of March ^ «• 
in that year. Eobb. 

The summary settlement for 1858-59 was made with Eciblas j^^'^^^xjn 
Eoer. In the kabulyat dated the 20th of April, 1858, executed ^^ 
on her behalf on that occasion, she was described as the widow of Baotbb Janki 

EOEB. 

Lai Mypal Singh, and it appears from an administration paper put 

in evidence in Brij Inda/t*8 case that Kahlas Koer admitted that ^ btjx"^^ 
in virtue of the ancestral right of her husband the regular ^* 
settlement had been made with her, Kobb. 

A sunnud was afterwards granted to her by Government, by 
which the full proprietary right, title, and possession of the estate 
was conferred upon her and her heirs for ever, subject to certain 
conditions, which are not material with reference to the present 
case. It was also declared to be another condition of the grant 
that in the event of her dying intestate, or of any of her suc- 
cessors dying intestate, the estate should descend to the nearest 
male heir, according to the rule p£ primogeniture, but that she 
and all her successors should have ftill power to alienate the estate, 
either in whole or in part, by sale, mortgage, gift, bequest, or 
adoption, to whomsoever she should please. It was alno further 
declared that as long as the obligations imposed by the grant 
should be observed by her and her heirs in good faith, so long 
would the British Government maintain her and her heirs as 
proprietor of the estate. 

It is extraordinary that this sunnud is without date, at least it 
so appears in the copy put in evidence in each of the three suits ; 
but it must have been subsequent to the date of the letter from 
Major MacAndrew, the Deputy Commissioner, of the 4th of 
Februa^, 1861, for he there states that if Kahlas would file a 
deed of will in the terms of the proposal therein contained, she 
would receive a sunnud for the estate from Government It must 
also have been after the date of her petition in answer, dated the 
15th of March, 1861, in which she asks to have a sunnud for life 
granted to her. It is exceedingly inconvenient, but it often 
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J. a happens in records sent np from the Coorts in Ovdh, that doca- 
1877 ments are without dates. Their Lordships mention this that the 
BbuIndab attention of the Judicial Commissioner may be drawn to the 
^srr object 

». The letter from Colonel MacAndrew, to which reference has 

BaneiJanki .- _ __ .. ««.,-». .., 

EoEB. just been made, and the petition of Kablas m answer to it, were 

Lal Shuotcub ^^U^ nj^n in the argument- on the part of the Appellants, in 
^^ order to shew that under the grant to her and her heirs tiie heirs 

Bakbb Janki of her husband must have been intended. They appear, however, 

to their Lordships strongly to support the view that the grant to 

^^:^T^^ Xa6&w and her heirs was not made through inadvertence, and 

^\ that her heirs were intended. 
Bakbe Janki 

KoKB. In the letter Colonel MaeAndrew says, '* Among the thakoors 

of Dinfftoas there is no one next of kin to the husband of the 
Thakurain who may be declared as heir, and according to the 
circular orders she has power, after the receipt of the sunnud, to 
alienate her estate by will to anyone." He gives reasons why she 
should make a will in favour of Seethy and concludes by saying, 
** if you file a deed of will in terms of the above proposal, you 
will receive a sunnud for the estate from the Government." Li 
her petition in answer, after pointing out her objection to execute 
a will in favour of Seetla Bux, she concludes, " I myself am at a 
look out, and as soon as I get a person of high family ,-good cha- 
racter, and condescending manners, such as will answer my choice, 
I will let your Honour know. Meanwhile it will be an act of 
grace on your part to confer a sunnud on me for life. On no 
account am I willing to adopt Seetla Bux and Shwahur Bux. I 
therefore pray that, on receipt of the report from Pertabffhur 
District, my objections herein laid down may be fully taken into 
consideration." 

The Government after this, and after having had time for con- 
sidering the expediency of granting to SeeHa Bux the succession ' 
to the estate upon the death of Kablas, conferred the estate upon 
her and her heirs male, according to the law of primogeniture, 
without even mentioning the status of Kablas as a widow, either 
in the operative words or in describing her. If, therefore, the 
letter and petition could properly be taken into consideration in 
construing the sunnud, with a view to ascertain the intentions of 
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Government^ they would operate more against than in favour of J. 0. 
the claims of Seetla and Shtmher. 1877 

Upon the death of Kahlas, in August, 1872, the Appellant, Brij BRiTiraAB 
Indar^ claimed to inherit as the son of Jaganath Koer, the daughter ^g^^^ 
of Svhhcu), the first wife of Mypal and the rival wife of Kahlas. v- 

Lai ShunJcur'Bux and Led Seetla Bux each claimed as a distant koeb. 
collateral relative of My paly the deceased husband of Kotlas, lal Shotkdb 
Each was a son of Bagnath Singh, who was a great grandson in ^^ 
the male line of Bai Chain Singh, who was the great grandfather Banee Jakki 
of MypaJ Singh. 

Seeda was the son of the first wife of Bagnath, and Shimkur, ^^^J^^ 
who was born before Seetla, was the son of the second wife. Each «• 
claimed to be male heir according to the law of primogeniture. Kobr. 

The Deputy Commission^ir dismissed the suit of Brijindar, and 
also that of ShunTcv/r Bux, and his decrees in those suits were 
aflSrmed by the Commissioner. There was, therefore, no appeal 
to the Judicial Commissioner in either of those cases, and in each 
of them the appeal to Her Majesty in Council is from the judg- 
ment of the Commissioner. In the case of Seetla Bux the Deputy 
Commissioner decreed for the Plaintiff. The Commissioner, upoa 
appeal, reversed that decree, and decreed the taluka to the De- 
fendant Janhi Koer, and upon appeal to the Judicial Commissioner 
he affirmed the decree of the Commissioner. The appeal of Seetla 
Bux to Her Majesty in Council is, therefore, from the decree of 
the Judicial Commissioner, 

The case is an important one, and was very ably argued on 
behalf of each of the parties, and their Lordships have very care- 
fully considered all the arguments which were urged, and the 
authorities which were cited in support of the claims of the 
several Appellants. 

The first question to be considered is whether the estate, in the 
event of the intestacy of Kahlas, descended to her heirs or to the 
heirs of her husband. Upoa this point their Lordships entertain 
no doubt. 

They consider that the sunnud conferred, and was intended 
to confer, a full proprietary and transferable right in the estate 
upon Kahlas and her male heirs according to the law of primo- 
geniture, and not merely to confer upon her an estate for life, 
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J. O. irith full power of alienation, and with remainder to the male heirs 

1877 of her husband, in the event of her dying intestate without having 

Bbu Ihdab alienated it in her lifetime. 

^^QH^ If the interest which Kdblas^ as the widow of her deceased 

*• husband, originally took in the property had remained unaltered,^ 

KoBB. she would have had no power of alienation either in her lifetime 

Lal Shunkub-^^ by will. The estate would have descended to the heirs of her 

. ^"^ husband, and not to her heirs ; but her interest as widow and that 

Banbb Janki of the reversionary heirs were absolutely destroyed and put an 

end to by the confiscation under Lord Canning^s Proclamation, by 

B^j^^*^ which it was declared that " the whole proprietary right in the 

_ *• soil is confiscated to the British Government, which will dispose 

BaheeJanki ^ 

Kobe. of that right in such manner as to it may seepi fitting.* In dis- 

~ posing of that right by the sunnud, the Government, granted to 

Kdhlas and her heirs male, according to the law of primogeniture, 

the full proprietary right and title to the estate. 

The title, however, does not depend entirely upon the sunnud, 
for in 1869, Act No. I. of that jear was passed to prevent, as 
appears from the preamble, doubts as to the nature of the rights 
of certain talukdars and others in the estates which had been 
conferred upon them by the British Government, and as to the 
course of succession thereto. 

By sect. 2 the-word " talukdar " was defined, and it was declared 
to mean '' any person whose name is entered in the first of the 
lists mentioned in sect. 8." 

The name of Thdkurain Kahlas Eoer was entered in the first of 
such lists. It was also entered in the second of the lists men- 
tioned in sect. 8 ds one whose estate, according to the custom of' 
the family on and before the 13th of February, 1856, ordinarily 
descended to a single heir. 

By sect. 10 of the Act, list No. 1 is conclusive evidence that 
Kahlas was a talukdar within the meaning of the Act, and there 
can be no doubt that the estate in dispute is one of the estates 
referred to by the Act, and that by virtue of sect. 3, Kahlas Koer 
must be deemed to have acquired by the sunnud a permanent 
heritable and transferable right in the estate in dispute. 

It was contended by counsel that a trust was created, and that 
Kahlas took the estate upon trust for those who would have been 
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entitled to it if it had not been confiscated. To hold that such a J. o. 

trust arose would reduce to a nullity the confiscation and the 1877 

disposal by the G-overnment of the property confiscated. The bbuIndab 

power of alienation by sale, mortgage, gift, or bequest, was wholly Bahadur 



inconsistent with an intention on the part of Government to v. 
create a trust for the benefit of the reversionary heirs of her kobb. 
husband. Their Lordships are of opinion that no trust was created ^^ shottkub 
by the ^unnud or by the Act of 1869 ; and there is no evidence ^^^ 
that a trust was created in any other manner. Bakee Jahki 

As regards the succession, their Lordships are of opinion that * 

the limitation in t^e sunnud was wholly superseded by Act I. of ^^^^^'^^ 
1869, and that the rights of the parties claiming by descent must «• 
be governed by the provisions of sect. 22 of that Act By that koeb. 
section it was enacted that if any talukdar whose name should be 
inserted in the second, third, or fifth of the lists mentioned in 
sect. 8, or his heir or legatee, should die intestate, such estate 
should descend in manner therein described. 

Their Lordships do not consider that the positive limitations in 
that section are in any way controlled by the provision in the 
3rd section of the Act, to the efifect that the right acquired by 
virtue of ihe talukdari sunnud should be subject to all the con- 
ditions afiecting the talukdar contained in the sunnud under which 
the estate is held. They understand the conditions referred to ' 
in clause 4 of that section to be the conditions of loyalty and 
good service mentioned in the letter of the 19th of October, 1859, 
republished in the first schedule of the Act, and to the other con- 
ditions of a similar nature, such as those of surrendering arms, 
destroying forts, &c., contained in the sunnud. 

It was contended in the Lower Court, on the part oiBrij Indar, 
that he being the son of a daughter of a rival wife, and having 
been treated by Kahlas in all respects as her own son, came within 
the meaning of clause 4 of sect. 22 ; but it was found by both the 
Lower Courts that there was no proof that he had been so treated, 
and their Lordships entirely agree in that finding. It is unneces- 
sary, therefore, to express any opinion as to whether he was the 
son of a daughter of Edblas Koer, the talukdar, within the meaning 
of the clause. 

It having been decided that Brij Indar did not come under 
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J. 0. clause 4 of sect. 22, neither of the Plaintifis.is within the descrip- 
1877 tion contained in clauses 1 to 10, both inclusive. 
Bbij Indab TI^® ^^^^^ i® therefore to be governed by clause 11, which is as 

Bahaihib follows :— 
Singh 
V. ^' Or in default of any such descendant, then to such persons as 

KoKB. would have been entitled to succeed to the same under the 

Lal SffDNKUB ordinary law to which persons of the religion and tribe of such 

Bu^ talukdar or grantee are subject." 

Banee jAmn In the absence of any special custom applicable to the parti- 

J^ cular tribe or family to which KaUas belonged (as to which 

^^^B^^^^ advertence will be made hereafter), the ordinary law applicable to 

«• persons of her religion and tribe is the Mitakshara. 

BaneeJanei ^, « , /» 

KoEB. Chap. 2, sect. 11, treats of the separate property of a woman, 

and of the distribution of it. In par. 1 of that section it is said 

"What was given to a woman by the father, the mother, the 

husband, or a brother, or received by her at the nuptial fire, or 

presented to her on her husband's marriage to another wife, as 

also any other (separate acquisition), is denominated a woman's 

property." 

It was stated in the course of the argument by the learned 
counsel for Shunkur Bux^ that in the original of par. 1, ch. 2,s. 11, 
of the Mitakshara, and of par. 12, c. 4, s. 1, of the Dayabhaga, the 
. words translated as " separate acquisition," are not used, and that 
the proper translation is " and the like," or ** and such like." It 
does not appear to their Lordships to be important whether this 
is . so or not. The learned counsel may be correct. But the 
words *'and the like" or '*in such like" would shew that the 
author did not intend to limit his definition to the particular kinds 
of property therein enumerated. This is very clear when the 
subsequent paragraphs are referred to. 

At par. 4, ch. 2, s. 11, of the Mitakshara, it is said ** The enume- 
ration of six sorts of woman's property by Menu^ ^ What was given 
before the nuptial fire, what was presented in the bridal procession, 
what has been bestowed in token of aflfection or respect, and what 
has been received by her from her brother, her mother, or her 
father, are denominaied the sixfold property of a woman ' {Menu 9, 
194), is intended, not as a restriction of a greater number, but as 
a denial of a less." 
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The Dayabhaga is to the same eflfect. Par. 18, ch. 4, s. 1, is as J. 0. 
follows : — 1877 



" Since various sorts of separate property of a woman have been Bbu Indar 
thus propounded without any restriction of number, the number singh 
six as specified by Menu and others is not definitely meant. But r^bb Janki 
the text of the sages merely intend an explanation of woman's ^Q"" * 
separate property. That alone is her jmtdiar property, which she Lal Shdnkub 
has power to give, sell, or use, independently of her husband's ^, 

cmtroir ^^oi^"^ 

Again, in the Mitakshara, par. 2, ch. 2, s. 11, it is laid down that lal Sbbtla 
property which she may have acquired by inheritance, purchase, ^^ 
partition, seizure, or finding, are denominated by Menu and the R-^^^ J-^nki 
rest " woman's property." 

Again, par. 3, " The term * woman's property ' conforms in its 
import with its etymology, and is not technical ; for if the literal 
sense be admissible, a technical acceptation is improper." 

There is a note to par. 2, abov,e quoted, with reference to pro- 
perty obtained by inheritance, and their Lordships' attention was 
called to it by the learned counsel for Shunkur Bux; but as the 
estate in dispute did not come to Kahlas by inheritance, it is un- 
necessary to.determine whether immoveable property acquired by 
a woman By inheritance is "woman's property." It has been 
decided that a woman cannot, even according to the Mitakshara, 
alienate immoveable property inherited from her husband, and 
that upon her death it descends to the heirs of her husband, and 
not to her heirs : Mvssumat ThaJcoor Deyhee v. Bai BaluJc Bam (1). 

The question does not arise in this case whether if the grant 
had been made to Kahlas in her husband's lifetime the property 
would have been her peculiar property, over which her husband 
would have had no dominion or control : see Dayabhaga, c. 4, s. 1, 
pars. 20 and 23 ; for the property was granted to Kahlas after her 
husband's death. The taluka must, in their Lordships' opinion, 
be considered to have been the prdperty of Kahlas at the time of 
her death. 

A woman's property having been described in the first eight 
paragraphs of the section, the distribution of it is then pro- 
pounded — " her kinsmen take it if she die without issue ;" but it 

(1) 11 Moore's Ind. Ap. Ca. 175. 
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J. 0. is only in the event of her dying without issue that her kinsmen 

1877 succeed. 

Bbij Indab P^« 9 go^ ^^' " If a woman die * without issue ' — that is 

^SiNOH^ leaving no progeny — in other words, having no daughter, nor 

V- daughter's daughter, nor daughter's son, nor son, nor son's son, 

KoBB. the woman's property, as above described, shall be taken by her 

Lal Shunkub l^iDsmen, namely, her husband and the rest, as will be forthwith 

^^ described." 
Banee Janki Par. 10. " The kinsmen have been declared generally to be 

competent to succeed to a woman's property." The author now 

Bra"*^ distinguishes different heirs, according to the diversity of the 
^' marriage ceremonies. The property of a childless woman married 
EoEB. in the form denominated Brahma, or in any of the four unblamed 
modes of marriage, goes to her husband ; but if she leave progeny 
it will go to her daughter's daughters. In other forms of mar- 
riage, as the Astira, &c., it goes to her father and mother on , 
failure of her own issue." 

The words " daughter's daughter " are made clear by par. 15 : 
" On failure of all daughters, the 'grand-daughters in the female 
line take the succession, under the text, * if she leave progeny it 
goes to her daughter's daughter.' " And, again, by par. 12, " In all 
forms of marriage, if the woman leaves progeny, thajb is, if she 
have issue, her property devolves on her daughters." In this place, 
by daughters, grand-daughters are signified ; for the immediate 
female descendants are expressly mentioned in a preceding pas- 
sage : " The daughters share the residue of their mother's property 
after payment of her debts." 

Par. 13. " Hence, if the mother be dead, daughters take her 
property in the first instance." 

Par. 16 deals with the case of a multitude of grand-daughters, 
and is not applicable to the present case. • 

A custom of the tribe was set up and relied upon to the effect 
that the property of a Bissein could be inherited only by a 
Bissein, and that it descended to collateral male heirs in preference 
to a daughter. 

The Commissioner in his judgment said that the custom among 

Chattris that collaterals are preferred to daughters is no doubt 

true, but it cannot be said to be specially proved in the case of 

, Bissein Chattris. The Judicial Commissioner, however, was of 
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opinion that the Plaintiff had failed to prove the special usage and J. 0. 
custom which he had set up, and that there was no sufficient 1877 
evidence to warrant the Courts excluding daughters from the bbu Indab 
succession. ^ B|^- - 

Their Lordships concur in that view, and are of opinion that \ 

there was no sufficient evidence to prove the custom set up. Eobb. 
Beyond all doubt there wab no such custom proved as regards the lal Shtnkue 
separate or absolute property of a woman. Their Lordships are, ^^^ 
therefore, of opinion that, under clause 11, sect. 22, the estate Banbe Janki 
descended to the Defendant (Eespondent) as the person entitled — ' 
under the ordinary law to which persons of her. mother's religion ^bvx^^ 
and tribe were subject ; and being of that opinion, it is not neces- B^jf^BjAMKi 
sary to consider whether, if KMas had died without issue, either Kokb. 
of the Plaintiffs would have been entitled to succeed to the estate. 

The Judicial Commissioner held that the persons entitled to 
succeed must be sought amongst the heirs of the husband, and not 
of the widow. 

In this view of the case their Lordships, for the reasons above 
stated, cannot concur. The decree of the Judicial Commissioner 
was notwithstanding correct ; for he, holding that the Defendant 
was hiair to her father, Mypcd, dismissed the appeal against the ^^ 
decree in her favour. . ^ ^ - , , 

Their Lordships hold, that that appeal was properly dismissed 
upon the ground that the taluka descended to her as heir to her 
mother, who at the time of her death was the talukdar, and had 
a permsmeni heritable right in the estate. 

Their Lordships will therefore humbly recommend Her Majesty 
to affirm the decrees of the Commissioner in the respective cases 
of Brij Indar and of Shmikur Btix, and to affirm the decree of 
the Ju4icial Commissioner in the case of Seetla Bux. 

The Appellants in each of the appeals must pay the Respondent's 
costs in that appeal. 

Solicitors for the Appellant Brij Indar Bahadur Singh: 
Watkins & Lattey. 
Solicitors for the Appellant Lai ShunTcur Bux : Sogers A Judge. 
Solicitor for the Appellant Lai Seetla Bux: Horace Earle. 
Solicitor for the Respondent : T. L. Wibon. 
Vol. V. C 
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J.O.' NOBENDER NARAIN SINGH Plaintiff; 

1877 .^ 



iiov.jj^n._ DWARKA LAL MUNDUR and Othbbs . . Dependants. 

ON APPEAL FROM THE HIGH COURT AT BENGAL. 



C4:j^ 



Mortgage — Notification — Beg, XV IL 0^1806, «. 8 — Foreclosure— Bedemption — 
Proof of Notification, 



In a suit by the heirs of the mortgagees of certain property, for "possession 

and for registration of names, against the mortgagors thereof and certain 

/ (\^Xt iLi/Jti. M J Purchasers of the equity of redemption in part thereof, it appeared that pro- 

LM fU^ t h ll/b ceedings had been taken to obtain foreclosure under Beg. XVIL of 1806; 

A-/ iisA^^t 9% *^** ^'^ sufficient proof of notification, under sect. 8 of the Reg., to the 

/• / /t lil mortgagors of the PlaintiflTs petition of foreclosure had been given in the suit ; 

(?^ / / ^*^ ^^ " ^ that the zillah Judge in the foreclosure proceedings had found due service of 

the foreclosure petition on a mere statement to that effect by the nazir ; tha^ 

six out of nineteen mortgagors had admitted due service of the petition :— 

Held (1), that the finding of the zillah Judge in the foreclosure proceedings, 

^ . so far fi'om being conclusive, was not even prima facie evidence in the suit 

^^''t^WK^^p<l /7 ' ^^ service, sufficient to shi'ft the onus of proof in regard thereto. 

Ltllih^M^ dM^/42» (2«) The duties of the zillah Judge in foreclosure proceedings are of a 

ministerial nature, and service of the petition therein must be strictly proved 

(^//^/l^^'7. in a suit to enforce them. 

(3.) The year allowed for redemption runs from the date of notification, 
U%l ( lO^i^a^lC^ ' and not from the date of the Judge's order on the petition. 
II A ^ d^ t\ / . Mohesh Chunder Sein v. Mussamut Tarinee (1) approved. 

' ^ ^^ ' (4.) The mortgage being for one entire sum, of one entire share of pro- 

*^ 5^WC 77 ^ P®^y> giving one entire right against all the mortgagors, notification to the 

^^ ^^ 5^i above-mentioned six mortgagors would be insufficient to warrant the fore- 

^-AXt'^^ji^ %i§ closure of the whole property or any of it. 

(K^pn^o ^5 J ipjjQ purchasers of the equity of redemption, whether they have taken 

I (/(^iO f^lsC'j possession or not, having purchased prior to the foreclosure proceedings, 

P i M must be duly served. 

- 73.^ XJ. Appeal from a decree of the High Court (April 13/ 1874) 

ItM, 4p which reversed that of the Subordinate Judge of Bhaugulpore and 

dismissed the suit of the Appellant. The suit out of which this 

* Present; — Sir James W. Colvilb, Sib Babnes Peacock, Sib Montagub 
E. Smith,* and Sib Robbbt P. Collibb. 



(1) 10 Suth. W. R. F. B. 27. 
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appeal arose was instituted on the 1st .of October, 1872, to get J. 0. 
possession of certain Iknds to which the Appellant alleged that he istt 
was entitled under an order of foreclosure. The plaint is sufr now^bb 
ficiently set out in the judgment printed below. It was brought Nabain 
against Luchmee Narain Jjfass and five others, not parties to this v. 
appeal, and also against the Respondents (MundtMrs) who derived Mtjiidur. 
their title as purchasers from the Doss Defendants. The Eespon- 
dents' defences were, first, that the byebilwafia (conditional sale 
or mortgage) under which the Appellant claimed and in respect 
of which he had instituted foreclosure proceedings was not a 
genuine document; second, that they had had no notice of the 
foreclosure proceedings ; third, that all the mortgagors, either by 
themselves or their legal representatives, had not been served with 
notice under sect. 8, Reg. XVII. of 1806 ; ^fourth, that some portion 
of the property sought to be recovered was not comprised within 
the byebilwaffa aforesaid, and that other portions thereof had been 
purchased before the date of the byebilwaffa, and for parties other 
than the Appellant's mortgagors. 

The Subordinate Judge found that the byebilwaffa was a genuine 
document, and that the foreclosure had been properly completed, . 
and in consequence decreed in favour of the Appellant. The High 
Court, on the other hand, held, on the appeal of the Mundur pur- 
chasers, that there was *' no proof of service of the notification upon 
the original vendors or their representatives," and that *'if any 
one of the mortgagors or his representative was not duly served 
with notice, then the Plaintiff must fail to establish his title by 
foreclosure." ' 

And the High Court proceeded ;— 

**In this state of the case it is hardly perhaps ne^'cessary for us 
to mention that one of the original mortgagors, who was called as 
a witness, expressly stated that notice of the foreclosure was not 
served upon him. It thus seems to be quite clear that the Plaintiff 
hfMSi failed to make the very first step which he was obliged to take 
in order to prove his title to the property and the right to recover 
as against the appealing Defendants. 

**But we further observe that even if he had proved that thfe 
foreclosure bad been duly effected, he would still have to prove 
that the share of this joint property which the appealing Defen- 

C2' ■ 
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J. c. dants admitted that they had got from some of the mortgagors 

1877 was in fact a share or a portion of a share of the joint property 

NoBBNTKB which was the subject of the original mortgage. But there is no 

^^^ attempt, as far as we can see, made by the.Plaintiflf to prove this. 

V. It must be remembered that the property mortgaged was but 

DWAREA LAL _ _ - -,, ^ #.,%/. ,1 11 

MuNDUE. 5 annas, 3 gundas odd share out of the 16 annas ; and the whole 
of the remaining shareholders have not been brought before the 
Court, or rather I should say that none of them have been. There 
is in truth a total failure of proof that the Plaintiff is entitled to 
recover the share of the joint property which is in the hands of 
either of the two appealing Defendants. It therefore follows that 
the Plaintiff's suit ought to have been dismissed. We are of 
opinion that the decree of the Subordinate Judge is wrong, and 
must be reversed, and as against the appealing Defendants the 
suit must be dismissed with costs in both the Courts." 

Leith, Q.C., and Doyne, for the Appellant, contended that the 
evidence established that due notice had been given to the mort- 
gagors or their agents of the petition of foreclosure, and that 
they appeared upon such notice. The return of the nazir no 
doubt shews that personal service of notice had not in all cases 
been effected, but there had been substituted service thereof by 
affixing it to the houses of the mortgagors, and that, ^t was sub- 
mitted, was sufficient. Personal service was not absolutely neces- 
sary: see MiisstKoonjoy Suthhcf,ma v. Sheopur sun Singh (1). Further, 
the zillah Judge had in the foreclosure proceedings found as a fact 
that the notices had been regularly served, and that at all events 
would be pima facie evidence thereof in this suit [Sib Eobebt 
P. Collieb: — Were the duties of the zillah Judge in those 
proceedings judicial or merely ministerial P—^SiB Montague E. 
Smith referred to Meer Abbas Aly w Nund Coomar Ohose (2). 
Arathoon referred to Forbes v. Ameeroonissa Begum (3)]. The 
Respondents were purchasers who had not taken possession, and 
they were not entitled to be served ; and even if there had been . 
failure to serve the notice upon some of the mortgagors that would 
j,_ ^; not affect the Appellant's right as against those mortgagors who 

(X) S. D. A. vol. (1854) p. 281. ' \2) 7 Suth. W. R. 123. 

(3) 10 Moore's Ind. Ap. Ca. 350. 



Digitized by VjOOQIC 



VOL. v.] INDIAN APPEALS. 21 

had been seryed^ and also as against the Bespondent purchasers J. 0. 
who were not entitled to service. ^ 1877 



NOBBNDBB 

O. W. Arathoon, for the Eespondents, some of the Mundwr pur- Nabain 
chasers above-mentioned, after arguing that on the evidence the ». 
byebilwaffa ought to be held to be a colourable transaction, and ^^^^b!^ 

if genuine, was not shewn to comprise the portions of property 

claimed from the Bespondents, contended that the Appellant 
had failed to prove that due notice under sect. 8 of Eeg. XVII. of 
1806 had been given and duly served on the mortgagors or their 
legal representatives. Such service must be personal service, and 
the nazir's report was not suflScient evidence either of the facts 
stated therein or of due service, assuming the facts to be proved : 
see Syvd Eumf All Khan v. Mussumat Azumtoonissa (1) ; Madho 
Singh v. Mdhtab Singh (2). Notice to the purchasers was neces- 
sary, for it has been held that if an assignment by the mortgagor 
takes place prior to the service of notice the mortgagee must serve 
notice on the assignee, and a notice of foreclosure does not bind 
any perspn who has not been served with it : Sheo Oolam Singh 
V. Bamroop Singh (3); Bhanoomutty Ohowdrain v. Premchand 
Neogy (4) ; Mohwn, LaU Sookool v. Goluch Chimder DuU (5). 

The importance of service ^i notice is to fix the mortgagors with 
knowledge that the year of grace, within which redemption can be 
effected, has begun to run out ; and that year begins from service 
of the notice and not from the date of the issue thereof: see 
Mohesh Chv/nder Sein v. Mussamut Tarinee (6). 

The petition of foreclosure ought to have been preceded by a 
demand for payment. According to the express terms of sect. 8, 
it was a condition precedent to the right to institute foreclosure 
proceedings, see Forbes v. Ameeroonissa Begum (7). 

Lastly, assuming the byebilwaffa satisfactorily proved, the Ap- 
pellant admittedly purchased a portion of the mouzah comprised 
within it, and could not, therefore, throw the whole burden of the 
mortgage debt on the remaining portion thereof, by claiming in 
the foreclosure proceedings the full amount of the loan. 

(1) Suth. W. R. (1864) 49. (4) 23 Suth. W. R. 96. 

(2) 3 N. W. P. (H. C. R.) 325. (5) 10 Moore's Ind. Ap. Oa. 1. , ' . 

(3) 23 Suth. W. R. 25.-^/vOiJ^i4r: (6) 10 Suth. W. R. F. B. 27. / 5^ /^ p^ 

(7) 10 Moore's Ind. Ap. Ca. 350. ^ 
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j: 0. BoyiM replied. 

1877 

NoKTOBBR ^^^ judgment of their Lordships was delivered by 
's»ot' Sib Montague E. Smith :— 
DwABKA Lal This is an appeal in a suit brought by the heirs of Rajah Teh 
M topu b. Narain Singh against certain parties, who may be described a!9 the 
family of DasSy forming one set of Defendants, vand persons called 
MvmdwTy who formed another set, the latter being purchasers of the 
property in question from the Dosses. The suit was brought for 
possession and for registration of names, (as stated in the plaint,) 
" with respect to 3 annas 7 gundas 3 cowries 1 krant out of 
5 annas 3 gundas 1 cowrie 1 krant, of mouzah JDooram Mudeh- 
j^oora * usli ' with * dakhili ' pergunnah Nesingpore Koora, the pro- 
perty referred to in the deed of conditional sale, after deducting 
1 anna 15 gundas 2 cowries, the right and interest of 8ri Narain 
Doss, Bachee Lal Dass, Bajah Bam Doss, Muhtah Dass, alias 
LaJjee Dass, and Chunehal Kishore Dass, purchased by your peti- 
titioner's ancestor, and the right and interest of Shanker Batti 
purchased at auction oli the 10th of January, 1868, subsequent to 
acquiring the deed of conditional purchase, at an execution sale 
by your Petitioner." The conclusion of the plaint is : " Since the 
principal and interest of the mortgage was neither deposited nor 
paid by the vendors pursuant to the terms of the mortgage bond, 
the foreclosure in accordance with the Reg. XVII. of 1806, was 
formally eflfected in the Judge's Court at Bhaugulpore^ by a pro- 
ceeding dated the 23rd of June, 1867, and the period of one year 
fixed by the above law expired on the 27th February, 1868, and 
within that period the amount entered in the bond and interest 
were not paid, and the conditional sale aforesaid became absolute 
on the 27th of February, 1868, corresponding with the 19th Fal- 
goon 1275 F.S., and the cause of action for possession and mesne 
profit arose from the same date.'' 

This action, therefore, is brought after proceedings for foreclo- 
sure had been taken upon the deed of conditional sale referred to 
in the plaint, and to give effect to those proceedings. This deed 
is dated the 30th of November, 1858 ; it is from numerous mem- 
bers of the family of Dass^ in all 19 ; the deed states that they had 
'* sold and transferred all and every the 5 annas 3 gundas 1 cowrie 
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1 kraut of the entire 16 annas original with dependencies in J.O. 

monzah Domm Muiehpoora^' in lieu of Bs.5000y which had been 1877 

advanced by Eajah Teh Naraitk Sing. The further statement is, NosEimEB 

" We have received the consideration money in full in one lump ^"^^ 

sum in cash from the said vendee, and brought the same into our «• 

DWABKA LaL 

possession and enjoyment. We execute this deed of conditional Mundub. 

sale for two years in lieu of the said consideration, and delivering 

it to the %endee hereby declare and give in writing that the said 

vendee shall enter into possession and occupancy of the property 

sold by right of purchase as proprietor. We promise that in the 

space of two years from the date of this deed of sale we shall pay 

the consideration money in question in cash in one lump sum to 

the vendee aforesaid, and take this deed of sale back.. In case we 

do not repay the consideration in question the vendee shall, after 

the expiration of the time, be at liberty to foreclose and complete 

the sale under the provisions of Eeg. XVII. of 1806, a.d., and 

enter into possession and occupancy of the property sold, and to 

have his own name registered in the Government Becords in the 

column of proprietor." 

It seems that the Bajah did not take possession, and no interest 
appears to have been paid or demanded until proceedings were 
taken after the Bajah's death by the present Plaintiffs to foreclose 
the property, under the 8th section of Eeg. XVII. of 1806. 

The first question which arises (being the question upon which 
the High Court have decided the case in favour of the Defendants) 
IS whether the directions in that section have been fulfilled. The 
High Court held that there was no suJBScient proof of notification 
made to the Defendants of the petition of the PlaintifiTs claiming 
foreclosure, and, that being the question, it will be right to look 
at the terms of the 8th clause. The enactment is, " Whenever 
the receiver or holder of a deed of mortgage and conditional sale, 
such as is described in the preamble and preceding sections of this 
regulation, may be desirous of foreclosing the mortgage, and 
rendering the sale conclusive on the expiration of the stipulated 
period, or at any time subsequent before the sum lent is repaid, he 
shall (after demanding payment from the borrower or his repre- 
sentative) apply for that purpose by a written petition, to be pre- 
sented by himself or by one of the authorized vakeels of the Court 
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J. 0. to the Jndge of the zillah or city in which the mortgaged land or 

1877 other property may be situated. The Judge, on receiving guch 

NoBEiDBB written application, shall cause the mortgagor or his legal repre- 

^MOT* sentative to be furnished as soon as possible with a copy of it, 

V. and shall at the same time notify to him by a perwannah, under 

MuKDUB. his seal and ofiScial signature, that if lie shall not redeem the 

property mortgaged in the manner provided for by the foregoing 

section within one year from the date of the notification, the 

mortgage will be finally foreclosed, and the conditional sale will 

become conclusive." 

The condition of foreclosure required by that section is that the 
mortgagor should be furnished with a copy of the petition, and 
should have a notification from the Judge, in order that he may 
within a year from the time of such notice redeem the property ; 
and in an action of this kind, which is brought to recover posses- 
sion as upon a foreclosure, it is essential for the Plaintiff to^atisfy 
the Court that this condition has been complied with. 

It has been contended on the part of the Appellant that it is 
within the province of the Judge of the zillah Court to determine 
whether the notice has been duly served or not, and, although it 
has not been urged, or only very faintly urged, that his finding 
.would be conclusive on the point, it has been strongly insisted 
that a finding of the Judge, recorded by him in the proceedings 
upon the foreclosure petition, would, at the least, he prima facie 
evidence of the f«ict of service. 

The general nature of the proceedings under the above Eegu- 
lation was succinctly stated in a judgment of this Committee, in 
which it was pointed out that the functions of the Judge under 
sect. 8 are purely ministerial : Forbes v. Ameeroonma Begum (1). 

Their Lordships, considering that the duties of the zillah Judge 
in the matter of a foreclosure are of a ministerial nature, consider- 
ing the vast importance to mortgagors of the notification, and the 
consequences which follow, if they do not redeem within the pre- 
scribed time, are of opinion that the aervice of it should be 
established by evidence in a suit like the present, which is brought, 
in fact, to enforce the foreclosure. The proceedings of the Judge 
are ex parte, and even if the Judge examined the nazir or person 
(1) 10 Moore's Tnd. Ap. Ca. 350. 
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who served the notice, it wonld be unsatisfactory that the estate of J. p. 
the mortgagor should depend upon his opinion. The argument 1877 
indeed was not pressed that it would be conclusive, but it would nobbitobb 
be going far to say that it is of such authority as to be prima facie ^^^^ 
evidence, which should shift the onus of proof upon such an im- ^ ^' ^ 

DWABKA LaIi 

portant point, and relieve the mortgagee from giving affirmative Mukdub. 
proof of the due performance of a condition necessary* to be esta- 
blished before the foreclosure can attach upon the estate. 

In the present instance, however, the case shews that the Judge 
had no proof, properly so called, of the service. It is plain from 
the manner in which the entry of the service is made, that nothing 
more occurred than this, that the nazir having received the per- 
wannah, made a return, as it is called, on the back of it stating 
what he had done with it. The substailce of the return is stated 
in the proceedings of the Judge. After recording that " notices 
and copes of the petition for foredosare of mortgage addressed to 
the opposite party, dated the 27th of February, 1866, a.d., were 
delivered to the nazir under a perwannah to serve on the opposite 
party," it goes on, thereupon the nazir submitted a return on the 
back of the perwannah to the effect that he could not meet the 
opposite party, and that he stuck up a copy of the notice and of 
the petition to the houses of each of the opposite party, along with 
two receipts in the Hindu character severally dated 13th and 14th 
Cheyt 1273 F.S., written by Btmsi Chowki Dar and Bochal Chamar 
* FoneaSy inhabitants of mouzah Khoksiayam; pergunnah Nesing^ 
pare Koora, which were annexed on the record." Then it goes on, 
*' To-day the record of the caSe was brought up, and on a reference 
to the return submitted by the nazir it appeared that the notice 
had been duly served." Therefore we have on the face of this docu- 
ment what the Judge considered to be proof of the notice, namely, 
the return of the nazir, which is a mere statement of that officer, 
without apparently any verification upon oath, or any examination 
of the nazir by the Judge. 

Upon the trial no proof whatever was given by the Plaintifib of 
the service of the notification. They appear to have relied on the 
recorded return of the nazir. But it was contended that the want 
of proof is immaterial, in consequence of certain admissions con- 
tained in two petitions filed on the part of the mortgagors, the 
Basses. One is a petition signed by five, and the other by six. 
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J.O. They were originally nineteen in number, and the remainder do 

1877 not appear to have petitioned or to have made any admission. 

NoEBNDBB ^^® ^^^ petition refers in this way, and in this way only, to the 

^^^ service : ** The applicants caused a notice under Eeg. XVIL of 

_ V. 1806 to be issued on the 27th February, 1866, clandestinely served 

DWAREA LaL . i_ , . . . 

MuirouB. without the knowledge and information of your Petitioners. Now 
your Petitioners having come to the knowle<^ of the case from 
some out-of-the-way sources, offer objections on the following 
grounda" This petition appears to have been presented a short 
time only before the end of the year of grace, and contains no 
admission of the time, or suJBSciency of th^ service. Their Lord- 
• ships, therefore, consider that it does not amount to an admission 
that the notice had been properly served upon them at the time 
at which the mortgagee alleges it to have been, or that they had 
knowledge of it at a time which would have Justified the fore- 
closure. # , 

The other petition no doubt does contain an admission. There 
is this statement in it : " The petitioners have under a deed of 
conditional sale, dated the 9th Aughan, 1266, F.S., for Es.5000, 
had notice under Kegulation XVII. of 1806, in respect of 
5 annas 3 gundas 1 cowrie 1 krant of mouzah Borvm MundeJi^ 
poara, pergunnah Nesingpore Eoora, zillah Bhagvlpore, issued to 
us. Therefore we beg to submit our objections." It is true they 
do not in terms admit the time at which they had notice, but with 
regard to those petitioners a Judge would not be wrong in holding 
that there was an admission by them of due service. But this 
petition is the petition of six .only out of the nineteen mort- 
gagors. 

The importance of requiring proof of the service of the notice 
and not trusting to a bare statement that notice had been duly 
served is enhanced by the consideration that it has been held by a 
decision of the Full Bench of the High Court of Bengal that the 
year during which the mortgagor may redeem his property runs, 
not from the date of the perwjmnah or the issuing of it by the 
Judge, but from the time of service : Mohesh Chwnder 8ein v. 
Mussanmt Tarinee (1). This decision overruled some cases in the 
late Sudder Courts, in which it had been held that the year was to 
run from the date of the notification. Their Lordships are quite 
(1) 10 Suth. W. R. F. B. 21iii^i^ Uc M 
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prepfi^^ to adopt the decision of the High Court. It is obyions J. a 
that if the year is to run from the date of the perwannah, the 1877 
negligence of the nazir, or other circumstances, may prevent its nobendbr 
service for a considerable time after its date, and so the mortgagor ^^^ 
would lose the benefit of the full time which it was intended by ^ ,v. 

, _ ^ . . _ . DWABKA Lal 

the iiegulation to give mm. Muhdub. 

The necessity of proving servide of the notice has recently been 
decided by two Courts in India, one a Division Court of the BUgh 
Court of Bengal, ap4 another a Division Court of the North- 
western ProviDces. In both it has been held that the service 
should be proved in the action which is brought to enforce the 
foreclosure : 8yiid Eusuf Alt Khan v. Mussumat Azvmtoomssa (1). ^ 
The case in the North- Western Provinces is in the third High 
Court Eeports of that Province, p. 325. 

What their Lordships have held with regard to the service of 
the notice would be sufficient to dispose of the case against the 
Appellants, but for the fact, to which allusion has already been 
made, of the admission by some of the Defendants that they had 
received the notice. This opens the question whether the fore- 
closure is complete as against all or any of the inortgagors. The 
High Court has held that the omission to serve any one of the 
mortgagors would be fatal to the validity of the foreclosure. 
Their Lordships think that in the circumstances of this case 
service upon those only of the mortgagors, whose petition admitted 
service, would be insuflScient to warrant the foreclosure of the 
whole property or of any of it. 

This is a mortgage for one entire sum, and the property, 
although held in certain shares, was mortgaged as a whole to the 
extent of five annas and a fraction, and was redeemable only upon 
payment of the entire sum. Each and every one of the mort- 
gagors was interested in the payment of that money and the 
redemption of the estate, and each and every one of them had a 
right by payment of the money to redeem the estate, seeking his 
contribution from the others. The equity of redemption of those 
who were not summoned, and who had no notice that the mort- 
gagee was demanding his money, cannot be foreclosed because 
those who have been served have omitted to redeem. It is im- 
(1) Suth. W. E. (1864) 49. 
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J. 0. possible for the mortgagee to obtain a foreclosure of the whole of 
1877 the estate upon a service on some only of the mortgagors. Then 
NoBBNDEB ^ith respect to the mortgagors who have admitted notice^ it is to 
^wgh' ^ observed that it was not sought to foreclose the individual 
V* shares of each as airainst each, but to foreclose the whole estate. 
MuNDUB. as upon one mortgage, one debt, and one entire right against all. 
Further, the Mv/ndurs, the Defendants of the second class, pur- 
chased some share of some of the Dosses before the foreclosure pro- 
ceedings took place. It appears that in February, 1861, two or 
three years after the conditional sale, and before the notice of fore- 
closure, two gundas and two cowries was sold to the Mtmdurs. It 
^ is said that they did not take possession, but they had become by 
this purchase the owners of the equity of redemption of the pur- 
chased shares, and notice of foreclosure ought to have been served 
upon them. Mr. Doyne has argued that a purchaser who has not 
taken possession need not be served. Their Lordships, however, 
think that that argument cannot be sustained. The mortgagee, 
when he seeks to foreclose, must discover and serve the persons 
- who are the then owners of the estate. 

A question of this sort came before this tribunal in the case of 
Mohun Loll Sodkool v. Ooluch Chimder Dutt (1). Their Lordships 
say upon it, **It is quite clear upon the authorities, that if the 
sale had taken place before the notice of foreclosi^re was filed, that 
notice, to be effectual, must have been served on the purchaser, 
and in the circumstances above stated their Lordships conceive 
that it ought to l\pve been served upon the decree holder. Yet 
there is no evidence of any attempt to serve it upon any one 
except the widow and heiress of the original mortgagor." 

There are subsequent cases in Indm which shew that the view 
taken by their Lordships has been followed in practice. 

Without saying that there may not be cases of mortgages of 
separate shares, in which, by proceedings properly framed, fore- 
closure may take place in respect of some of such shares only, 
their Lordships think th^ proceedings in this case are not such as 
will sustain the present action as against any of the Defendants. 

What their Lordships have said is enough to dispose of this 
case, but they think it right to advert to the main question which 
(1) 10 Moore's Ind. Ap. Ca. 14. 
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arose upon the merits, whether this conditional sale was intended J. 0. 
between the parties to be really operative as a lond fide instrament. 1877 

It seems that Eajah Teh Naram was a patron of the family of nobbndeb 
the Dosses. They were involved in debt, and he probably ^^^ 
advanced money to them from time to time. But with regard ^ •• ^ 

*' DWABEA LaL 

to this particular instrument there is strong evidence, arising from Muhdub. 
the history of the case and from facts which are beyond dispute, 
for presuming that it was not intended to be acted upon by Bajah 
Tek Narain. The deed is dated the 30th of November, 1858. In 
its terms it provides for immediate possession. A question, indeed, 
was raised whether that was so. It was said that the construction 
was at the least doubtful, and that it was not intended that the • 
Eajah should have possession until the two years mentioned in the 
deed for the payment of the money had elapsed. However this 
may be, possession was not taken. No provision is made in the 
deed for payment of interest, and none was demanded. The two 
years given by the deed for the payment of the money expired on 
the 30th of November, 1860. The petition to foreclose was not 
filed until the 2nd of January, 1866, and up to this date it is plain 
that the Eajah had not entered into possession, had received no 
interest, nor apparently had asked for any. He obtained what is 
called the order of foreclosure on the 14th of September, 1867. 
The note of the Judge that the foreclosure was "sanctioned" 
cannot indeed be properly regarded in the light of an order. He 
takes certain proceedings, and makes a record of them, but he can 
give no judgment in any way binding on the parties. However, 
the proceedings in his Court were complete on the 24th of Sep- 
tember, 1867. Again no action is taken ; possession is left where 
it was, no interest apparently is demanded, and this suit is not 
brought until the 1st of October, 1872, nearly fourteen years after 
the mortgage, and five years after the foreclosure proceedings 
came to an end. 

Then the property is dealt with by the Eajah himself in a 
manner which ^ems quite inconsistent with his having a deed of 
conditional sale which was intended to be acted upon. In 1861 a 
lease was granted by the Dosses to the Eajah (in the name of his 
servant Sijoz Doss) of six annas and certain fractions of annas of 
the same mouzah. Those annas must have iucluded the whole of 
the shares which had been mortgaged — it appears to have included 
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J. a more; it is jan ordinary lease, and part of the rent was to be 

1877 'dcdncted on ac^unt of a fonner zurpeshgi* Again in 186*^, after 

NoBENDiB the Bajah's death, his sons obtained decrees against the Dosses, 

^^^^^^ and the right and i^iterest of the Dosses in this estate were notified 



^- for sale under those decrees. It appears that just before the days 
MuNDUB. when the sale was to take place the Dosses sold their shares to the 
* Mwndurs, who alone appear here as Respondents, obtained a large 
sum of money from them, and paid over that money in discharge 
of the judgment debt. Those circumstances are not referred to to 
shew tliat the conditional sale did not exist, but they are incon- 
sistent with ite existence as a document which was intended to be 
acted upon. Throughout the above transaction there is no trace 
that it was referred to, or that any notice was given of it, or that 
anybody knew anything of it. Again, the Rajah, after the con- 
ditional sale, as admitted in the plaint, purchased some of the 
shares of the Dosses which had been mortgaged. They are sales 
as if the Dosses had the absolute ownephip. The deeds in no 
^..'•^ " '•way refer to the mortgage, nor was any provision made respecting 
the mortgage debt. 

It is not necessary for their Lordships to go further into these 
transactions. They have adverted to them because they were 
desirous of expressing the opinion tKey entertain of the extreme 
doubt, to say the least, which rests upon the bono fides of the 
conditional sale. They do not desire to impute fraud to either 
the Rajah or the Dosses. The Rajah had probably taken this 
deed from them to act upon it in case he should think it right, 
but did not think it right to do so ; and having kept it for so long 
a time without acting upon it, there is strong evidence in this and 
in the other circumstances of the case which have been adverted 
to, leading to the conclusion that it is not a lond fide conveyance 
as against bond fide purchasers, which the Defendants, the Mundurs, 
are. 

On the whole case, therefore, their Lordships will humbly advise 
Her Majesty to affirm the judgment of the Court below, and to 
dismiss this appeal with costs. 

Agent for the Appellant : T. L, Wilson. 

Agents for the Mti/ndur Respondents : Borrow & Borton, 
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> Plaintiffs ; J- o.* 



HUEKOPERSAUD EOY CHOWDHEY and 

Anotheb . . . . . . ' . . . . . 

AND 

Jan. 15. 16, 19. 

SHAMAPEESAUD EOT CHOWDHEY and , ^ 

' Defendants, 



■y 



Others 

ON APPEAL FROM THE HIGH COURT AT BENGAL. 

Interest on Mesne Profits-^Act XXXIL of 1839, sect. 1. 

Interest on mesne profits may be awarded as of course from date of suit in J^< ^ ^/ 

a decree. /^n-fWV 

Although such interest may be given from a date prior to the suit, their / fAA ^J j6i6j 
Lordships, under the circumstances of this case, including an unexplained y^ 

delay in prosecuting the appeal, directed that the interest should run only fi// / i^ ,fi / 
from date of suit. j^ ^V0 

Appeal from a decree of the High Court (Aug. 15, n^) '^/^/^J'.C^.JU 
whereby a decree of the Principal Sudder Ameen of the 24 Per- 
gunnahs (Feb. 18, 1861) was modified. 

The suit was to recover mesne profits of certain land which were 
claimed as amounting to Es.207,893. The Principal Sudder Ameen 
gave judgment for Es.28,682, but the High Court, in the decree 
appealed from, refused to allow mesne profits for so long a period 
as had been allowed by the Court below, and /reduced the amount 
allowed to Es.21,302. 

The facts of the case sufficiently appear in the judgment of their 
Lordships. 

The main question decided was as to the PlaintifiF's right to 
interest on the mesne profits awarded to him and as to the date 
from which such interest would run. 

Doyne, for the Appellant, contended that haying regard to 
Act XXXII. of 1839 the interest sought was payable, and ran 
from the date of written demand or the date of filing the plaint 
[Sib James W.,Colvile: — ^The Act applies to debts or sums 

* Present ;— Sib James W. Colvile, Sib Babnes Peacock, Sib Montague 
E, Smith, and Sib Eobbrt P. Collieb. 
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baudBot 
Ohowdhby 

V, 

Shahaper- 
BAUD Boy 
Chowdhbt. 



certain ; that is not your case.] The Defendant has received a 
liquidated sum which he is decreed to pay over to us. If the Act 
does not apply, then we are thrown back on the Civil Procedure 
Code: see Act VIII. of 1859, sect. 193, and XXIII., of 1861, 
sect. 10. See also Circular Order, March 4, 1836; Carraus Index 
to Decisions of Sudder Court, tit. " Interest,'* No. 53. [Sir James 
W. CoLViLB : — ^That refers to interest ordered by the Court.] See 
also Circular Order, April 7, 1837 ; there is no distinction between 
wasilat Mid a debt on a contract in regard to the claim for inte- 
rest : see Carrau^s Eeports of Summary Cases in Sudder Court, 
Oct. 1, 1850, p. 195 [Ed. 1853], Bunfftnala petitioner. See also 
Bamun Doss Mookerjee v. Mvssvmat Tarinee (1), where interest 
on wasilat was allowed from each year in which it accrued. 

Both Courts were in error in allowing it only from the date of 
the Principal Sudder Ameen's decree. It was either payable from 
the respective dates when each item of mesne profits became pay- 
able, or from date of demand in writing, or from the date of filing 
the plaint. 

Leithy Q.C. {Soutlar with him), for the Eespondent, referred to 
Arman Singh v. Permesuree Suhaee (2) ; Mtmeeram Acha/rjee y. 
SreemuUy Twrrv/ngo (3). 



Boyne replied. 



The judgment of their Lordships was delivered by 

Sib Egbert P. Collieb ; — 

The transaction out of which this suit arose occurred nearly half 
a century ago, and from it has flowed a continuous stream of liti- 
gation, not in all respects creditable to the earlier tribunals of 
Indiay down to the present day. A history of that litigation, given 
shortly and clearly, will be found in a report in the 8th volume of 
Moore's Indian Appeals, of a judgment of this Committee, which 
was delivered on the occasion to be hereafter mentioned. Their 
Lordships deem it enough to refer to that case without recapitu- 



(1) S. D. A. 30 Sept. 1850, p. 633; 
7 Moore's Ind. Ap. Ca. 169, 199. 



(2) 4 Select Rep. 176. 

(3) 7 Suth. W, R. 173 (20 Feb.) 
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lating the history, inasmnch as the facts necessary to the deter-- j. o. 
mination of the points now before them need no yery lengthened 1878 
statement. Hubboter- 

Two brothers, Doorgapersaud Chowdhry and Tarapersaiid (^^^^^ 
Chotodhrvy of whom Doorga was the elder, entered into an agree- «• 
ment ot compromise lor the purpose oi settling disputes then baud Rot 
pending between them on the 4th of April, 1829. That agreement 
of compromise may be suflBciently described for the present pur- 
pose as one whereby in substance the elder brother took ten six- 
teenths of the ancestral property, and the younger brother six 
sixteentha Tara, the younger brother, disputed this compromise 
upon various grounds ; but it was aflSrmed by the Court, which 
was then called the Provincial Court, on the 2nd of September, 
1829. Tara appealed from tht^t decision to the Court of Sudder 
Dewanny Adawlut, and the Court of Sudder Dewanny Adawlut 
affirmed the decision of the Provincial Court and directed posses* 
sion to be given -to Tara of his portion of the property. Tara 
accepted this decision and endeavoured to obtain his rights under 
it, and his first step for that purpose was to apply to Mr. Boss^ one 
of the Judges of the Court of Sudder Dewanny Adawlut, who, in 
concurrence with Mr. Walpole^ each sitting alone, had given the 
judgment affirnjing the decree of the Provincial Court, to order 
wasilat to be given him. The decree had only decreed possession. 
The application was made under a circular order, which empowered 
the Court in such cases to award wasilat to be recovered by pro- 
ceedings in execution ; and it claimed wasilat from the date of the 
decision of the Provincial Court. Mr. Ross so far complied with 
this request as to order wasilat, not from the date when it was 
claimed, but from the 4th of July, 1832, the date at which the 
decision of the Sudder Dewanny Adawlut Court had been given. 

The history of the litigation during the next twenty years may 
be thus summarised. Tara pursued every legal means in his power 
to obtain his rights under that decree ; that is to say, to obtain 
possession of the property and wasilat or the mesne profits for the 
period during which possession of it had been withheld. The elder 
brother Doorga endeavoured to defeat his claims by a variety of 
excuses and pretences, all of which have been found to be false. 
Tara succeeded in obtaining from time to time possession of certain 

Vol. V. D 
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J. C. portions of the property, but he never af^iears to haye snoceeded 

1878 in obtaining any wasilat. It may be enough, however, to pass on 

HiTBBOFEB^ ^ ^^^ y^^ 1853, when Tara obtained an order from Mr. JfiMuy 

^^^^ for a sum of Rs.40,000 wasilat, and a considerable amount <rf inte- 

V. rest. Boorga appealed against that order on the ground, which 

flAUD BoT he appears to haye raised then for the first time, that Mr. jBoit, 

Chowkbt. ^j^^ made the original order in respect of the wasilat in 1832, had 

acted without jurisdiction, inasmuch as he could not make the 

order without the concurrence of his colleague Mr. WalpoUj and 

the Court of Sudder Dewanny Adawlut gave effect to this ck^&o 

tion. So that the Court of Sudder Dewanny Adawlut in effect 

ruled that all the litigation which had gone on for twenty years 

was absolutely fruitless. 

Under those circumstances, Tara instituted the present suit ift 
December, 1853. Tara and Doorga have long since died, and 
this appeal is now prosecuted and defended on behalf of their 
representatives. 

The suit came on to be heard before the Principal Sudder 
Ameen of the day, and he decided that the Statute of LimUations 
was a bar to the claim of Tara to wasilat for more than twelve 
years before the commencement of the suit. But for those twelve 
years he gave him wasilat, calculated upon the footing of certtum 
hustabood papers which were put in by the Plaintiff. The Plain- 
tiff contended that he was entitled to avail himself of those husta- 
bood papersjon this ground : he said ^' the hustabood is my rent- 
roll of a certain portion of lands which have been made over to me 
by my brother. This is some evidence in the absence of contra- 
dictory evidence of what the rent was before it was handed over, 
and therefore of the wasilat or mesne profits to which I wi 
entitled.'* These hustabood papers had been received in the aboi> 
tive proceedings which have been referred to, and were recelred 
in thjs case by the Principal Sudder Ameen. There were cross 
appeals from this judgment, and the case came before the then 
Sudder Dewanny Adawlut in the year 1867, whereupon that Court 
reversed the decision of the Principal Sudder Ameen, holding that 
the Statute of Limitations was not a bar to any portion of the 
claim, and remanded the case to be retried cA initio, as they ex- 
pressed it This judgment of the Sudder Dewanny Adawlut was 
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on appeal affirmed by this Board in the judgment before referred j. o. 
to ; their Lordships holding that the StakUe of Limitations did not isrs 
apply to Tara'a demand, because he had instituted bond fide humopbb- 
though ineffectual proceedings, for the purpose of obtaining his s^^ ^^ 
rights, — not, as they erpressed it, under the agreement alone but «. 
under the judgment enforcing it. sato^^t 

The case was then tried on the remand by another Principal ^hotohby; 
Sudder Ameen. He found that th,e Plaintiff was entitled to 
wasilat from the date of the first judicial decision^ in September, 
1829, of the Provincial Court. On the question of the amount of 
wasilat he rejected the hustabood papers, and valued the land at 
1 rupee per beegah. With reference to the question of interest, 
he decreed interest to the Plaintiff froih the date of the decree, 
holding that the claim of wasilat must be considered as then for 
the first time settled and liquidated. 

From that decree there was an appeal to the High Court, which 
varied the decision of the Principal Sudder Ameen as to the time 
from which the right of the Plaintiff to wasilat commenced, decree-^ 
ing that it commenced not from the decision of the Provincial 
Court in 1829, but from the decision of the Sudder Dewanny 
Adawlut Court in 1832 ; they affirm*ed the decree in other respects. 
From that judgment of the High Court the present appeal is 
preferred. 

The questions now before their Lordships are — first, from what 
time the right to wasilat commenced ; secondly, what should be 
the amount of wasilat ; and, thirdly, what the amount of interest, 
if any, upon the wasilat. Upon the £rst question it is desirable 
to look to the terms of the two judgments that have been referred 
to. The first judgment affirming the compromise is to be found 
recited (it is nowhere found separately) in the judgment of the 
Court of Sudder Dewanny Adawlut in these terms : " It is ordered 
that the deed of compromise and release be admitted, that the 
case be struck off the file of this Court, and that the parties con- 
form to these stipulations. The Court on becoming acquainted 
vnth it dhall enforce the observance of the same on the refusing 
party." 

Now one of the stipulations was that Doorga^ the elder brother, 
who was in possession of the property, should relinquish to his 
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J. 0. younger brother six, sixteenths. It therefore appears to their 

1878 Lordships that the direction to conform to these stipulations is a 

HuEBOfER- direction, though possibly an informal one, that Ta/ra should be 

Ohow^ot P^* ^^ possession of that property. This decision was confirmed 

„ ^* in these terms by the Court of Sudder Dewanny Adawlut : 

Shahafxb- 

8Ara> BoT " Therefore, in concurrenco with the aforesaid gentleman *' — ^that 

HowDHBT> j^ ^^ Judge of the previous Court — ^^ Ordered that the appeal 
preferred by the Appellant be dismissed, and that the decision 
passed in the Provincial Court of Appeal, dated the 2nd of Sep- 
tember, 1829, be affirmed ; that should the Appellant, agreeably 
to the deeds of compromise, not have received possession of his 
• share, he be put in possession of the same on the execution of the 
decree." It appears to their Lordships that this decree of the 
Sudder Dewanny Adawlut must not be taken as establishing for 
' the first time any new right of either of these parties, but as 
simply affirming, with an expiauation, for it is nothing more, the 
former decree. The rights of the parties, therefore depend upon 
the former decree, and it is the former decree which is eflfective, 
and which had to be executed. It appears to their Lordships, 
therefore, that Door^a after the first decree, receiving as he did 
all the rents and profits of thd property, received the rent of six- 
sixteenths of it for the use of his brother, and that he is bound to 
account to his brother for those rents and profits. They, there- 
fore, agree with the view taken by the Principal Sudder Ameen 
upon this question, and disagree with that taken by the High 
Court. • 

The second question is as to the amount of wasilat. It has 
been contended that the Principal Sudder Ameen was bound 
to accept those hustabood papers as fixing the rate of wasilat, 
which undoubtedly was a good deal higher than the rate which he 
allowed. He was bound to do so, it is said, because they had 
been accepted by the previous Sudder Ameen, and by- the Courts 
in former proceedings. But their Lordships do not concur in this 
view. It may be well here to read the terms in which the judg- 
ment of the Court remanding the case is couched. ** As this 
judgment reopens the question of wasilat from the date of the 
deeds of adjustment, the whole evidence on that matter will 
require reconsideration. We therefore remand the case, that the 
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whole qnestion of wasilat may be taken np and considered ob j. a 
imtio." 1878 

If the Court had expressed themselves satisfied with the award hubbopb&- 
of wasilat within the last twelve years, and only directed an inquiry ^^^^ 
as to the additional wasilat accruing before that time^ they might g^r 
have so expressed themselves, but their Lordships think it pro- ^^^^^ 
bable that they expressed themselves as they have because there 
was a cross appeal, in which the validity of these hustabood papers 
would have been disputed, abstaining from giving judgment upon 
that question, and remitting the whole matter to the Principal 
Sudder Ameen. The Principal Sudder Ameen expressed himself 
as dissatisfied with those hustabood papers, which appear to have 
been put in, but of which, as far as it appears, there does not seem 
to have been any proof given to him, although some proof seems 
to have been given of them on former occasions. He describes them 
as concocted at home by the Plaintifi^, and questions their genuine- 
ness chiefly on the ground that they give an annual value to the 
property greater than thai which it bore at the time of his judg- 
ment; the value of land haying notoriously very much increased 
since the wasilat claimed had accrued. He also observes that he 
directed, for the benefit of the Plaintifi*, an inquiry before an 
Ameen as to the value, which the Plaintifi* declined. Under these 
circumstances he forms, undoubtedly, a somewhat rough estimate 
of the annual .value of the property as one rupee per beegah. It 
may be that, under the circumstances, the Principal Sudder Ameen 
might have been justified in accepting and acting upon these hus- 
tabood papers, but it is quite another question whether their Lord- 
ships are to say that he was bound to act upon them. It appears 
to their Lordships that this is a decision upon questions of fact, 
namely, the genuineness of these hustabood papers, and the actual 
value of the land, and that decision having been affirmed by the 
High Court they see no sufficient reason to take this case out of 
the ordinary rule, whereby they affirm a decision on a question, of 
fact, come to by two Courts. 

The remaining questiou is that of interest. And here it may 
be as well to refer to the terms of the statute, Act XXXII. of 1839, 
very much in accordance with the statute of 3 & 4 Will. 4, c. 42, 
s. 28, in this country, which has given rise to a great number of deci- 
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sions, all of which are not easily reconcilable. The words of the 
section are : " It is therefore hereby enacted that upon all debts 
or sams certain, ^yable at a certain time or otherwise, the Court 
before which such debts or sums may be recovered may, if it 
shall think fit, allow interest to the creditor at a rate not exceed- 
ing the current rate of interest from the time when such debts or 
sums certain were payable, if such debts or sums be payaUe by 
virtue of some written instrument at a certain time, or if payable 
otherwise, then from the time when demand of payment shall have 
been made in writing, so as such demand shall give notice to the 
debtor that interest will be claimed from the date of such demand 
until the term of payment." If the statute had stopped here it 
might be that the Principal Sudder Ameen and the Court were 
right in saying that there was no actual ascertained or liquidated 
demand until the wasilat was determined by the decree. But 
these words follow : ** Provided that interest shall be payable in 
all cases in which it is now payable by law.'* And that refers 
their Lordships to the state of the law and the practice in India 
independently of the statute. They have taken some pdns to 
ascertain what that law and practice has been, and have been 
referred to a number of cases upon the subject. It may be enough 
now to quote a case, which is to be found reported in Oarrau^s 
cases in the Presidency Sudder Court of the date of 1850, where 
certain resolutions were come to at a sitting of all the Judges of 
the Court, and among those resolutions was this: '^ Interest on 
mesne profits may be awarded as of course from date of suit in. a 
decree; when, however, interest is awarded from an earlier or 
from a later date than of suit special reasons should be assigned 
in the decree." Their Lordships find that this resolution has 
been, to a great degree, acted upon in subsequent cases, indeed 
there have been subsequent cases in which interest has been given 
at a date prior to the institution of a suit, and their Lordships are 
far from saying that such cases have been wrongly decided. But 
having regard to the circumstances of this case, and among them 
may be stated the very great delay, which has not been thoroughly 
explained, in the prosecution of this appeal, their Lordships think 
it enough that the Plaintiff should have a decree for interest upon 
the mesne profits decreed to be calculated from the commence* 
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ment of the suits up to the date of the decree. The decree will J. 0. 
cany interest on the whole amounir decreed from its date, at the 1878 
usual rate of 12 per cent. Hu^peb- 

They will therefore humbly advise Her Majesty that the decree ^^ ^^ 
of the High Court be reversed, that the decree of the Principal «. 
Sudder Ameen be affirmed as to the amount decreed to the Plain- baud Bot 
tiff for mesne profits, and reversed as to the residue, and that it ^^^^* 
be ordered that the Defendant pay to the Plaintiff interest on the 
amount decreed for mesne profits at the rate of 6 per cent, per 
annum, to. be calculated from the date of the commencement of * 
the suit to the date of the decree of the 18th of February, 1861, 
and that the costs in the first Court be ascertained and be paid 
by the parties respectively in proportion to the amount to be 
decreed and disallowed by the decree so to be amended, and that 
the Defendant do pay interest at the rate of 12 per cent, per 
annum upon the total amount to be decreed by the decree so to 
be amended as aforesaid, from the date of the decree of the ISth 
of February, 1861, to the date of realization ; that the costs qf 
the appeal in the High Court be assessed and ordered to be paid ^"^ * 
by the parties to that appeal respectively in proportion to the 
amounts to be decreed and disallowed by the decree to be amended 
as aforesaid. And it will be ordered that the Eespondents do pay 
the costs of this appeaL # 

Agents for the Appellants : Barrow & Barion. 
Aigents for the Eespondents : Yawng, Jaekson, & Beard. 
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SRIMATI UMA DEYI 



AND 



^'''m.'h^' GOKOOLANUND DAS MAHAPATRA 



Plaintiff ; 



Defendant. 



ON APPEAL FROM THE HIGH COURT AT BENGAU 



/i<A fit A^tt^ti Hindu Law of Benares — StUcession of Indigent Daughter though a Childless 
^ Widow — Adoption of distant Kinsman — Dvydmushydna. 



:'u%::^ 








According to Hindu law as it obtains in Benares, failing a maiden daughter, 
the succession to a deceased father's estate devolves on an indigent married 
daughter, and her right of succession is not lost by reason of her becoming 
a childless widow. 

The adoption of a very distant relation, not included within the sapindas 
of the adopliW father, made in violation of tbe preferential right of the son 
' of a brother of the whole blood, was held to be valid. The texts which 
prescribe the preferential adoption of such son have not the force of laws. 

Quaere^ whether an only son of a brother can be adopted as dvy&musby ^ma. 






PPEAL from a decree of the Higl\ Court (March 8, 1875), 
reversing a decree of the subordinate Ju^ge of OuUaok (Sept 15, 
1873), and dismissing Appellant's suit. For a report of the case 
in t||e High Court see 15*Beng. L. R. 406. 

The questions in the suit, as to which the Indian Courts arrived 
at diflFerent conclusions, were as to the adoption in fact and law 
of the Defendant Oohoolammd Doss by HvUodhur Doss Maha- 
jpatra, deceased, and, in default of such adoption, as to the right of 
the Appellant to succeed in whole or in part to the estate of her 



^ y ^ither, the said Evlhdhwr Dasa^ according to the law of the 

/^y/M- ^/^ "^Mitakshara school. 

ifrdjn f^ T^ The Appellant was a childless widow, and admittedly, so far as 

/iWiTl t ^ 4?~ regards the Defendant, in indigent circumstances. Her sister 

/t^^^l/^^iSlf / TavhMi had a husband and children living," but was provide^^ 
LilLdJL /6^ ^^^ "^y ^^^ marriage. At the time of the Respondent's adoption 

. I g0 y/ HullodhfJir Doss had a nephew, named Dinohundhoo, the son of his 
^ y whole brother Juggdbvmdhoo^ whom, according to the contention of 

A ^ A ^y * Frescut :-'iim James W. Colvile, Sir Babkes Peacock, Sib Moktaguk 

/ ^ S /h^ V 5 E." Smith, and Sir Robert P. Collier. 
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the Appellant and ^ the opinion of the First Court HvHodhwr Dose J. o. 
was in law bound pr^l^efiiiaily to ado|^i;if h^ were minded to isrs 
adopt any one at that time. Sbimati Uxii 

On the death of SuUodhur, a contest as to the right to obtain a ^"" 
certificate . to administer his estate under Act XXVII. of 1860 Gokoola- 

MunD Dab 

arose between the Bespondent, the girandson of HiiUodhur's brother, Mahapatba. 
one E^mhvr Pershad^ and the present Defendant ParhuMi. 

The Appellant was not a party to that litigation. 

The Judge, on the 27th of June, 1871, granted the certificate 
to the Bespondent Oohoolawwnd^ on the ground that 'in his opinion 
there was sufficient evidence of his having been adopted to entitle 
him to it. 

The suit out of which this appeal arose was instituted on the . 
22nd of June, 1872, by this Appellant. 

The Defendant ParhMi put in a written statement, by which 
she claimed her father's estate, on the ground that she was in 
indigent circumstances, while the Plaintiff was not so, and that 
Oohoolammd had not been adopted. 

The Defendant Oohoolomvmdy by his written statement, main- 
tained his adoption, and set up in proof of his having been recog- 
nised by Evllodhur Bom as an , adopted son, the purchase by 
EuUodhur in his, the Defendant's, name of various parcels of land, 
in the conveyance of which he, the Defendant, was described &s a 
son of EullodJmr Bass. 

With regard to the issue whether such adoption, if proved in 
fact, was good and valid under Hindu law, the subordinate Judge 
held as follows : — 

" Had the adoption even been proved, I should have decided this 
issue against the Defendant OoJcoolarmnd, for it is admitted that 
EuUodhur had at the time a nephew, named Binobimdhoo, living, 
and during his lifetipie th^ adoption of another was invalid accord- 
ing to the Dattaka Mimamsa, which applies to the province of 
Orissa as being governed by the Benares School of Hindu Law. 
Against this decision, however, it is urged, first, that the adoption 
of a nephew is not compulsory, and, next, that Binohmdhoo, as an 
only son, could not have been adopted. But I do not consider 
either of these objections to be good, for Sutherland^ the highest 
English authority on the subject, I find, has laid down the law 
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J. 0. differently, and supports altogether the view I take of the^ matter, 

1878 vide Kishen Kishare Qhoee's edition of SutherlancTs Synopsis of the 

SioMATC Uma Hindu Law of Adoption, p. 180." 
Pari 

GoKooLA- The High Court (Maephersan, C.X, and PontifeXy J.) overruled 

*"**" *^ Assuming tiie faet of the adoption there is some di£Scalty as 

to its yalidity, IHmbwndhoOy the son of a brother, haying been 
alive at the time, as there is s(»netiiing in the nature of authority 
to support the objection. But we have no evidence as to this 
Dincb%Mdioo; what his age was at the time of Ooho6lcmuncP$ 
adoption ; whether he was married or unmarried, &c. Nor do we 
know whether his father would have permitted his adoption by 
EvUlodhvT. This, however,, we do know, that Lindbwndhod^ father 
never considered that Bindbundhoo's being in existaice rendered 
the adoption of Oohoolanund invalid; for Dinohmdhoo^s father 
himself treated Chkoolammd as the adopted son of BuUodhur ^ 
moreover, it is clear that the parties to this suit, none of them^ 
when this litigation commenced, considered the adoption assailable 
on this ground, for they set up another adoption, that of one 
Badhahishmj since decefuied, whom they allege HuBodhur adopted 
about thirty years ago. If IHncimndhoo's existence invalidated the 
adoption of Qokoolawundy it would have equally invalidated that, 
of Badhahishm. But, so far as the parties themselves are cour 
cemed, Dinohundhoo's existence was never dreamt of as forming 
any obstacle. 

** No doubt, it is said by Mr. Sutherland (see his Synopsis, 
p. 665, Stokes' edition), that the only son of a whole brother, if no 
other nephew exists for adoption, must be adopted by his uncle 
requiring male issue, and is dvyamushyana, or son of two Others. 
It is said that no man having a brother's son alive, who can be 
taken as dvyamushyana, can adopt any other person. 

^' According to the rules laid down in the Hindu kw books it is 
wrong to adopt an only son ; but an exception is made in the case 
of an only son being adopted by his father's brother, when he be- 
comes dvyamushyana, the son of both the brothers. And a special 
adoption of this kind is said to be proper, and one which ought to 
be made. But we do not think that the mere fact of the existence 
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of a brother's son deprives tlie tinole of the right to adopt anyone J. 0. 
save that son, if the son's father refuse to give him in adoption. 1878 
And even if the brother was willing, we incline to the opinion that sbimati Um a 
the provisions of the Hindu law really go no farther than to ^J^ 
sanction the adoption of an only son (such an adoption being ordi- Ookoola- 
narily bad), if the adoption is made by his fiEtther's brother, when Mahapatba. 
he can become dvy^mushy^na. In all cases of adoption, and 
especially in a case such as this, where the adoption has been 
deemed good, and apparently acquiesced in for nmny years by all 
the parties, we think that the rule which ought to be applied is 
that which is in fact usually followed, and is well indicated by Sir 
ThonuM Strange in his work on Hmdu law, voL i. p. 85, where 
he says : * The result of all the authorities is that the selection is 
finally a matter of conscience and discretion with Uie adopter, not 
of absolute prescription rendering invalid an adoption of one not 
being precisely him, who on spiritual consideration ought to have 
been p^eferted.' Whatever may be the strict rule laid down by 
tiie texts of the old Hindu writers, and even supposing it to be 
what Mr. Sutherland states it is, there is no doubt that in practice 
Hindus are not in the habit of restricting their adoption in the 
manner now contended for," 

Leithy Q.C., and Doyne, for the Appellant, after arguing that 
the adoption of Gokoolanfmd was not established by the evidence, 
contended that, even if proved, it would have been illegal and 
invalid by reason of the preferential right of Dinolnmdhoo to be 
adopted. They referred to Dattaka Blimamsa, sect. II., pars. 28, 
29, 30,31, 67-74 ; Dattaka Chandrika, sect. I., pars. 20, 21, 22, 27, 
and 28 ; Sutherland's Synppsis, par. 4 (Stokes* Hindu Law, p. 665) ; 
Macnaghten's Hindu Law, pp. 21, 22 ; and the Mitakshara, c. II., ' 

sect. 2, a 1, s. 8, par. 1 1. Beference was also made to 0<yinan Dutt 
V. Kunhia Singh (1). 

Theib Lordships intimated that they did not require to hear the 
Bespondent as to the fact of the adoption or the due performance 
of ceremonies, but merely on the point whether the adoption was 
invalid by reason that the brother's son had been passed over. 

(1) 3 S. D. A. (Select Kep.) p. 144. 
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J* 0. 0, W^ Araihoan, for the Bespondent, contended that the m^re 

1878 feet of the existence of a brother's only son does net» according 

Sbdiati Vua to the Hindu law, deprive the uncle of the right to adopt any 

^' other save that son : see Dattaka Mimamsa, sect. 2, pars. 28, 29, &c 

Si^DAfl [^^ RoBEBT P. CouumB, :— Docs the author say that no one shall 

Mahapatba. be adopted if a brother's son exists ?] The text does not say so, 
but StUherlan^s Synopsis does: second heading, Stokes^ Hindu 
Law, p. 665. [Sib Eobbbt P. Collibb :^— What evidence is there 
that " it' is generally admitted," does he support himself by texts ?] 
He only refers to the texts of the Dattaka Mimamsa, but see 
Strange' 8 Hindu Law, vol. i. p. 84, voL ii. [ed. 18i30], p. 98 ; 
Colehrooke and EHis^ Ibid. p. 102, referring to the Mitakshara, c. 1, 
sect. xi. [Sib Montague E. Smith : — Sutherland seems to think 
it established by the text that in case there is a brother's son, it 
is imperative to adopt him, but not imperative to adopt the nearest 
relation where the relationship is more remote.] Even Suther- 
land admits that it is not a rigid maxim of law, but see Strangers 
Hindu Law, vol. ii., p. 113, and Strangers Manual of Hindu Law 
[2nd ed. (186^)], clause 94, p. 24; MaenaghlevCa Principles of Hindu 
Law, pp. 68, 69 ; CoweWs Lectures on Hindu Law, 1870, p. 327. 

Further, the Appellant has no right to sue. Thougb an indi- 
gent daughter, she is also a childless widow, and therefore dis- 
qualified from inheriting, and without any hous standi to question 
this adoption : see Mitakshara, c. II., sec. 2 et seq. ; Smriti Chan- 
drika, ch. xi., sec. 21, pars. 21, 28 ; Strangers Manual, p. 80, pars. 
328, 329. For a case arising under the Bengal school see Avmvr- 
tclaU Bose v. Bajoneekant Mitter (1). 

Leith, Q.C., replied ; — 

With regard to the objection taken to the Appellant's loeu9 
standi as Plaintifi^, the only two classes of daughters mentioned 
in the Mitakshara are the married and unmarried, the former 
being divided into indigent and wealthy. There is no exclusion 
of a childless widowed daughter by Mitakshara law, which differs 
in that respect from the school of Bengal. There may be some 
difference between the schools of Madras and Benares on this 
point, but the parties to this suit are governed by the law of 
(1) Law Rep. 2 Ind. Ap. 113. 
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Benares. Strangers references in the citations made on the other J. 0. 

side are to Bengal authorities* 1878 

As to the adoption of other than the brother's son, that must sbimati Uma 

stand or fall by its inherent legality. The doctrine of faetvmi ^ ^'^ 

vaiet is not recognised by the school of Benares. OoletrooJce and Gokoola- 

iTDND Das 
EUis, in the passages referred to, are wrong in their construction Mahafatra. 

of the Mitakshara. On the original authorities cited this adoption 

is invalid. 



The judgment of their Lordships was delivered by 1878 

Sir James W.Colvile:— ' ^±^' 

The general question raised by this appeal is who was entitled 
to succeed to the estate of one Svilodhwr Doss Mahapaira, an 
Oorya Brahman, who died in December, 1870. He left by his 
wife Jtimoona, who predeceased him some four years before that 
date^ two daughters — Uma Beyiy the Plaintiff in the cause, and 
ParJmUi Deyi. Both had been married, but Uma Deyi was a 
childless widaw, dependent upon and living with her father at the 
time of his death, whilst Parbutti was and is living with her 
husband, a man of some substance, by whom she had had children, 
still living. He also left the Defendant, Gokoolammd BasSy who 
claimed to be his son by adoption. 

In January, 1871, the last-named person applied to the Judge 
of Cuttaek for a certificate under Act XXVII: of 1860. His 
claim was resisted by Parlmttiy who disputed the, adoption, and 
also by Bwrrihur Persad Bass, the great-nephew of the deceased. 
The Judge held that the latter had no hem standi as an objector ; 
and as between Parbutti and Oohoolanwnd^ decided that the latter 
had p'ima fade established his title as the adopted son of the 
deceased, and granted the certificate to him. 

t/wa Beyi was no party to this proceeding, of which the effect 
was at most to confirm or put Ookoolanwnd in the possession of 
the property as the heir of Hullodhur^ until displaced by a decree 
in a regular suit. 

In June, 1872, Vma Beyi instituted the preseht suit against 
Qohoolanvmd and Parbutti, seeking, as between herself and the 
latter, to be declared the preferential heir of their father, and. 
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J. 0. impugning the adoption of the former, to recover the estate from 
1878 him. The questions raised in the eaase are determinable by the 
Seimati Uma law of the Benares school. 

^^^ That law, in so far as it supports the claim of the Plaintiff to 

GoKooLA- succeed to her father's estate in default of a son, natural or 

NUND DA8 

Mahapatra. adopted, is thus laid down by Sir William Maenaghten, Principles 
and Precedents of Hindu Law, p. 22. After stating the rule of 
the Bengal school, he says, ^' But there is a difference in the law 
as it obtains in Benares on this point, that school holding that a 
maiden is in the first instance entitled to the property; failing 
her, that the succession devolves on the married daughters who 
are indigent, to the exclusion of the wealthy daughters ; that 
in default of indigent daughters, the wealthy daughters are com- 
^ petent to inherit ; but no preference is given to a daughter who has, 
or is likely to have, male issue, over a daughter who is barren or d 
childless widow J' Nothing addressed to their Lordships at the Bar 
induces them to think that this is an incorrect exposition of the 
law, Mr. Araihoon, indeed, in support of his contention that the 
Haintiff had lost whatever right to inherit her father's egftate she 
would otherwise have possessed by reason of her being a fchildtess 
widow, relied upon some passages in the Smriti Chandrika, 
ch. xi. sect. 21, paragra*phs 21, 28, in which the^ author of that 
treatise adopts and aflBrms the rule of the Bengal school in 
respect of the disqualification of a barren daughter. But on 
• these it is suflScient to observe that, according to Mr. CciArooke 
and other high authorities, the Smriti Chandrika contains only 
an authoritative exposition of the law as it prevails in the south 
of India^ and consequently that the passages in question are of 
no weight when set against the propositions which Sir William 
Macnaghten has deduced from the text of the Mitakshara, and 
other authorities recognised by the Benares school. That the 
Plaintiff, as compared with her sister, is an indigent, or, in the 
words of the Mitakshara., " an unprovided daughter," seems to be 
clear. Their Lordships, therefore, though in the view which they 
take of the other issues it is not necessary to aflSrm her title as 
against her sister conclusively, will assume that she has shewn a 
sufficient title to maintain this suit against the Defendant Ookoo- 
lanwfid, and to put him to proof of his alleged adoption. 
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Two distinct issues have been raked touching this ad<option :-* J< 0. 
i. Whether it was ever made in fitot ; 2* Whether^ if so made, it 1878 
is good in law. And as to the first issue it is to be remarked that Ssimati Uma 
the Plaintiff has xtot been content to rely on any deficiency in the ^J' 
iMTOof of the Defendant's case. She has set up, and undertaken to cjokoojlat 
prove, a substantive case of her own. Mahapatba. 

The case of the Defendant is, that he was by birth the second 
son of Naih Doss, a distant kinsman of HuUodhvr Da$$ ; that at a 
veryk tender age he was taken into the house of HvUodhur with a 
view to his being adopted ; that when about five years old, and in 
the year 1837, he was formally given by his natural, and received 
by his adoptive father, in adoption with the requisite ceremonies ; 
that he was brought up and educated by HuUodhwr as his adopted 
son, receiving from him at the proper age the investiture of the 
^rahminical thread, and being on a subsequent occasion given in 
marriage by him ; that after he reached man's estate he continued 
to be recognised in the family as the adopted son, and took part 
in the management of its affairs ; and that in the character of 
adopted son he performed the funeral ceremonies of Jmruxma, and 
afterwa#3 of Uvllodhwr himself. 

On the other hand, the case of the Plaintiff is that the Defen- 
dant is not the son of Nath Dasa^ that he was by birth a Eanouj 
Brahman, or other native of the North-Western Provinces ; that 
when young he ^was brought by other pilgrims to Juggunnaih^ 
and left at first in a sort, of hospice attached to the temple which . 
belonged to the elder brother of Rulhdkv/r ; that he afterwards 
lived in the house of one Eira^ who is stated to have been a con- 
cubine of Hidlodhu/r ; that he was never on terms of commensality 
with EttUodhur ; that he nev9r was, and being the son of an un- 
known father, never could have been adopted by Edlodhw; tiiat 
it was only as a gomashta or dewan that he ever took part in the 
management of Eullodhur^a affairs ; that EuUodhur^ some years 
after the alleged adoption, really adopted one Radakrishna^ a son 
c^ one Bhiha Doss, who subsequently died; £md that EviUodhur'a 
funeral rites were performed by the Plaintiff and the persons 
authorized by her to do the acts which a female cannot herself do. 

Their Lordships might feel it difficult to pronounce with 
confidence for themselves which of the#e conflicting statements. 
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J. 0. supported as each is by the testimony of nnmeroos witnesses, and 
1878 in a greater or less degree by docnmentary evidence, is true. And 

SBmATiVMA ^^^^ difficulty would be greatly increased if one of the Indian 

'^■^ Courts had broadly affirmed the truth of the Plaintiff's statement, 

QoKooLA- whilst the other Court had pronounced in favour of the Defendant* 

Mahapatba. But that is not the way i;i which the case comes before them. 
The subordinate Judge, though he decided against the feet of the 
adoption, did not affirm that the original status and subsequent 
history of the Defendant were what the Plaintiff's witnesses repre- 
sented them to have been ; he did not find that Badakrishna (as 
to whose adoption the evidence is of the most loose and general 
chiuracter) was ever adopted by HvUodhur ; he did not find that 
the Plaintiff, and not the Defendant, performed the funeral rites 
of HuUodhur. It cannot therefore be said that the Judge before 
whom they were examined has pronounced the Plaintiff's witnesses 
to be worthy, and the Defendant's witnesses to be unworthy, of 
credit On the contrary (giving, perhaps, a little more weight to 
some supposed admissions by two of the Plaintiff's witnesses than 
their words warrant), he expressed his belief ** that the Defendant 
Oohoda/mmH had for years lived with, and been broughlKip, and 
treated as a son, and married by HuUodhttrJ* He held ^' it also 
to be clear from the evidence tendered for the defence that the 
Defendant had frequently been acknowledged by others as the 
adopted son of HvUodhvr, and waa even so styled by HuUodhur 
m himself in a written statement filed by him in an Act IV. of 1841 
Case before the Magistrate of Balasore.'* We have, therefore, 
the Judge of first instance affirming, contrary to the general 
evidence on the part of the Plaintiff, 'facts most material to the 
Defendant's case, and the genuineness of the documentary evi- 
dence produced in support of it. His finding against the fact of 
adoption proceeds upon the improbability that in 1837 Eullodhur, 
who might reasonably hope to beget, would adopt a son ; upon 
the discrepancy between certain of the Defendant's witnesses as to 
the presence of Nath Doss at the ceremony ; and upon the insuffi- 
ciency of proof that all the requisite ceremonies were performed. 
In this state of things their Lordships, at the close of the 
Appellant's case, intimated that they could not see their way to a 
reversal of the very clear finding in favour of the fact of adoption 
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•to which the High Court upon a review of the whole evidence had J. a 
come. Their Lordships conceive that the High Court was right in 1878 
giving credit to the Defendants witnesses rather than to those of siiMA-n Uma 
the Plaintiff, who have deposed to a case ysrhich appears to be in ^J^ 
many respects a false one. Their evidence is strongly corrobo- Gokoola- 

^ • ^ NUNO JL/AS 

rated, as the subordinate Judge himself admits, by the documents Mahapatba. 
to which he has given credit ; and it seems to their Lordships to 
prove^ as found by the High Court, the performance of the requisite 
cerAionies with as much certainty as can be expected some thirty 
years or more after tlie event. 

Against a case so proved, the prima fade improbability of the 
adoption on which the subordinate Judge so strongly relies 
cannot, in their Lordships' opinion, weigh very heavily. It must 
be recollected that it is met not merely by the story of the 
inference drawn by a pundit from the horoscopes of the husband 
and wife (a circumstance which, if it really occurred, might have 
had considerable force upon superstitious minds), but also by the 
fact that Hullodhvr and Jumoona had lived together as man and 
wife for a good many years before the final adoption without 
having ipsue. 

Their Lordships must, therefore, deal with this case on the 
assumption that the fact of the Defendant's adoption has been 
established. 

The question whether such an adoption is valid in law is of 
greater difficulty, and, being one of general application, of far • 
greater moment. It was in order to consider more fully the 
authorities cited upon this point that their Lordships reserved 
their judgment. 

The objection to the adoption is that it was one of a very 
distant relation, not even within the class of HnUodhw^s sapindas, 
made in violation of the preferential right of Dinohundhoo, the 
only son of Juggunnaihi who was Hvllodhwr's brother by the 
whole blood, to be adopted. 

The Plaintiff relies mainly upon certain texts of the, Dattaka 
Mimamsa and the Dattaka Chandrika, of which the former is con- 
sidered by the Benares School to be the more authoritative treatise 
on the subject of adoption. 

The texts chiefly insisted upon are the 28th, the 29th. the 30th, 
Vol. V. E 
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J.O. the Slsty and the 67th slokas or paragraphs of the second section 

1878 of the Dattaka Mimamsa ; and the 20th, the 2l8t, the 22nd, the 

SBDfln UiiA ^^h, and the 28th paragraphs of the first section of the Dattaka 

^ Chandrika. 

GoKooLA- It is unnecessary to set out these at length, because it may be 

Mahapatba. conceded that they do in terms prescribe that a Hindu wishing to 

adopt a son shall adopt the son of his whole brother, if such a 

person be in existence and capable of adoption, in preference 

to any other person ; and qualify the otherwise fatal objectito to 

the adoption of an only son of the natural ^father, by saying that, 

in the case of a brother's son, he should, nevertheless, be adopted 

in preference to any other person as a dvyamushyana, or son of 

two fathers. 

The grave question, however, that arises in this case is whether 
the injunctions just referred to are merely binding upon the 
consciences of pious Hindus as defining what they ought to do, or 
are so imperative as to have the force of laws, the violation whereof * 
should be held in a Oourt of Justice to invalidate an adoption 
which has otherwise been regularly made. 

Before considering this question, their Lordships thiok it right 
to observe that the two propositions just stated, or at least the 
last of them, may well be qualified by the incontestable fact that 
HuUodhuT was separate in estate from his brother Jufffftmnaih. 
The whole of the law supposed to afiSrm the necessity of adopting 
a brother's son seems to have been deduced by the ancient com- 
mentators, with what logical sequence it is unnecessary to consider, 
from a text of MenUy which says : — " If one among brothers of 
the whole blood be possessed of male issue. Menu pronounces that 
they all are fathers of the same by means of that son." The 
direct consequence of this might well be that in an undivided 
family (the normal state of a Hindu family) the nephew, without 
further act of afiSliation, would effectually perform the funeral 
obsequies of his uncle, whose share in the joint family property, in 
the absence of male issue, would pass to his coparceners by 
survivorship. But in the case of a separated Hindu, the right of 
performing his obsequies, with the cousequent right of succession, 
is in the absence of male issue in his widow, or, failing her, in 
his daughter and daughter's issue. Again, to constitute a dvya- 
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mnsh^pana there must be a special agreement between the two J. Q. 
fathers to that effect ; or the relation must result from some of 1878 
the other circumstances indicated by Sir WUliam MdcnagMen at sbimatiUma 
p, 71 of his Principles and Precedents. And he there stalls the ^^^ 
consequences to be different from those of an ordinary adoption, Gokoola.- 
inasmuch as the children of the adopted sons would revert to their Mahapatba, 
natural family. Hence tlie adoptive father fails by such an 
adoption to perpetuate his own line of male succession,— a circum- 
stanee which renders the consent of divided brothers to such an 
adoption the more improbable. In the present case there is 
nothing to shew, and it is unreasonable to presume, that Hullodhv/r 
would have been content to receive, or Juggminaih would have 
been willing to give, the only son of the latter in adoption. And 
the presence of the name of the latter on some of the documents 
which describe the Defendant as the adopted son of HuHodhvr, 
is some evidence that Juggwmath recognised that adoption as 
valid. Moreover, for aught that appears in the cause, DenO' 
hundhoo may at the date of the adoption have become from age, 
marriage, or other like objection, incapable of being adopted by 
his iincle. 

Be verting, however, to the general question whether the omission 
to adopt a brother's son is an objection which at law invalidates 
an adoption otherwise regularly made, and so destroys the civil 
^cUvs of the person thus adopted, even after, as in this instance, 
years of recognition, their Lordships have to observe, in the first 
place, that they have been referred to no case in which a Court of 
Justice has so decided. The nearest authority of the kind is that 
of Ooman Butt v. Kimhia Singh (1). That case arose in a district 
governed by the Mithila law. The Plaintiff claimed, under an 
adoption by his maternal grandfather, not in the Dattaka, but in 
the Kritrima form, which is recognised by the Mithila law, to dis- 
possess the nephew and heir of that grandfather from the share of 
the latter in a joint family estate. Various objections, besides the 
one in question, were taken to the adoption ; the case, after the 
fashion of those days, went from one Judge of the Sudder Court to 
another, who consulted different pundits and came to conflicting 
decisions, but ultimately the suit was dismissed. The marginal 
(1) 3 S. D. A. (Select Rep.) p. 144. 

E 2 
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j.O. note^ no doubt, says, ''Aocording to the Hinda law, while a 

1878 brother's son exists, the adoption of any other indiyidoal as a son, 

Sbihati Uma either in the Dattaka or Eritrima form of adoption, is illegaL" 

^■^ But tte force of this note is* very much weakened by the fact that 

GoKooLA- Sir William MaenagJUen, who, being the editor of the Reports, 

MUND Das ♦ 

Mahapatka. was probably the author of it, afterwards, and with a ftdl reool- 
lection of the case, wrote the passage which will be presently 
cited. The decision itself was merely on an alleged adoption in the 
Eritrima form, which, in its inception and consequences, is Very 
distinguishable from one in which the natural father parts with 
his son in the full fedth that he will be effectually and for all 
purposes received into his new family, and acquire therein the 
rights which he absolutely loses in his own. The son adopted in 
the Eritrima form retains his rights of inheritance in his original 
and natural family. 

The general question seems to have been considered by Sir 
Thomas Strange^ Mr. Oolebroohe^ and other text writers of emi- 
nence. 

Sir ThomoA Strange^ after recapitulating the rules which ought 
to guide the discretion of the adopter, including the authorities 
on which the Plaintiff relies, says : ^* But the result of all the 
authorities upon this point is, that the selection is finally a matter 
of conscience and discretion with the adopter, not of absolute pre- 
scription, rendering invalid an adoption of one not being precisely 
him who upon spiritual considerations ought to have been pre- 
ferred." .And by his references to the cases collected in the 
second vMume he shews that Mr. Colebrooke, and, more strongly, 
Mr. Ellis, were of this opinion. 

Again, Sir William Macnaghten^ just after referring to the case 
of Ooman Dwtf , deals with the question thus : '* It would appear, 
however, that according to the law of Bengal and elsewhere where 

I the doctrine of the Dattaka Chandrika is chiefly followed, and 
where the doctrine of ^factum valet ' exists, a brother's son may 
be superseded in favour of a stranger ; and even in Benares, and 
iu the places where the Min^amsa principally obtains, and where a 
prohibitory rule has in most instances the effect of law, so as to 
invalidate an act done in contravention thereto, the adoption of a 
brother's son or other near relative is not essential, and the 
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validity of an adoption actually made does not rest on the rigid J. 0. 

observance of that rule of selection, the choice of him to be 1878 

adopted being a matter of discretion. It may be held, then, that sbimIti Uma 

the injunction to adopt one's own sapinda (a brother's son m the ^^^^ 

first), and failing them to adopt out of one's own gotra, is not Gokoola- 

Tfc NTJinj Das 

essential so as to invalidate the adoption in the event of a Mahapatb\. 
departure from the rule " (Prin. and Prac. of Hindu Law, p. 68.) 

It may be further observed that even Mr. Sutherlandy in his 
Synopsis (see Stokes' Codes, p. 656), says : *' But though Nandita 
Fandita extends this principle {i.e., that proximity of kindred 
ought to determine the choice of an adopted son) with elaborate 
minuteness, it cannot be regarded as a rigid maxim of law, 
vitiating the adoption of a remote when a near kinsman, or of a 
stranger when a relative, may exist. The i^ight, however, of a 
whole brother's son to be adopted in preference to any other 
person, where no legal impediment may obtain, seems to be 
generally admitted, and may be regarded as a received rule of 
law." It is not easy to see upon what grounds the distinction 
here taken rests. If what the Dattaka Mimamsa enjoins is to be / 
taken as imperative and having.the force of law, the language of I 
the 74th Article of the second section, which deals with the duty 
of selection where there is no brother's son, seems to be hardly 
less imperative than that of the articles which affirm the pre- 
ferential right of the brother's son. 

It was urged at the Bar that the maxim ^' Quod fieri non debmtl 
fadwm vcdei" though adopted by the Bengal school, is not recog- 
nised by other schools, and notably by that of Benares. #That it ^ 
is not recognised' by thos^ schools in the same degree as in Bengal 
is undoubtedly true. But that it receives 'no application except 
in Lower Bengal is a proposition which is contradicted not only by 
the passage already cited from Sir William MaenagMen's work, 
but by decided cases. The High Court of Madras in Chinna 
Oav/ndan v. Kumara Oatmdan (1), and the High Court of Bombay, 
in Bdje Vya/nkatrav Anandrav Nimbaihar v. Jayavanirav bin M. 
Banadive (2), acted upon it; and did so in reference to the 
adoption of an only son of his natural father, on which the High 
Court ot Calcutta in Rajah Opendur Loll Boy v. Eanee Bromo 

(1) 1 Madras H. C. Rep. p. 54. (2) 4 Bombay H. C. R. A. C. 191. 
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J. c. Moyee (1) has reftised to give effect to it, considering that par- 

1878 ticalar prohibition to be imperative. 

Srtmati Uma Their Lordships feel that it would be highly objectionable on 

^™ any but the strongest grounds to subject the natives of India in 

GoKooiiA- this matter to a rule more string^t than that enunciated by such 

Mahapatea. text writers as Sir William Maenaghtm and Sir Thomas Strange^ 

Their treatises have long been treated as' of high authority by the 

Courts of India^ and to overrule the propositions in question 

might disturb many titles. 

' ^ * Upon a careful review of the authorities their Lordships cannot 

find any which would constrain them to invalidate the adoptioii of 

the Defendant, even if it were more clearly proved than it is that 

^ HuUodhur Das could have adopted Dinobtrndkoo, the only son of 

his brother. They will, therefore, humbly advise Her Majesty to 

affirm the judgment of the High Court and to dismiss this appeal 

with costs. 

Agents for the Appellant : Watkins dt Lattey. 
Agent for the Respondent : 21 L. Wilson. 

(1) 10 Suth/W. R. 347. /^^ ^^^ 
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SKEEMUTTY NITTOKISSOBEE DOSSEE . Defendant; J.o.* 

AND 1878 

JOGENDBO NAUTH MDLLIOK .... Plaintiff. Fe6.5. 

ON APPEAL FROM THE HIGH COURT AT BENGAL. ^ 

\J\Ji\^ 

Eindu Widow — Ainount of Maintenance,. 

t 

Case in which some of the elemeDts in determining what is a suitable ^^ • 

amount of maintenance for a Hindu widow out of her deceased husband's /^JT^^Tx^ • ^ 
estate were considered. ^3^ A x^ 

A Court is not justified in reducing, as a kind of punishment for vexatious **** ^^ 

defence to a suit, the amount of maintenance which it would otherwise have ^^ /i^/Xtt^ ^ ^ 
awarded. -^ 

Appeal from a judgment of a Divisional Bench of the High ^ 
Oonrt (Sept. 18, 1875), composed of two Judges (Oarth, G.J.r^^^^'^ ^^t 
and lfa<5pA6r«w, J.), sitting in the exercise of original jurisdiction :^ ^/^^^o^ y^^ 
see sect. 16 of the Letters Patent of that Court. ^Uij/ V 

The facts of the case fully appear in the judgment of their '^^ ^/J 

Lordships. 

Iieiili^ Q.C., DoynOy and Woodroffe^ for the Appellant. 

Cowie^ Q.O., Qraham^ and Mayne^ for the Eespondent. ^ 

Upon the question of the amount of maintenance suitable to be ^ j ,y 
decreed under the t^ircumstances,C%>mt4Zm(m^I)oa5e6v.i!aminana^A ^ 

Bysaek (1) and Sir F. Macnoffhten's Considerations ^f Hindu 
Law, p. 92, were referred to. 

The judgment of their Lordships was delivered by 
Sir Montague Smith :— 

This is an appeal from a judgment of the High Court of Bengal 
sitting in its ordinary original jurisdiction. The action is brought 

♦ Present :SiR Jambs W. Colvilb, Sm Babnes Peacock, Sib Montaoui 
E. Smitd, and Sib Robebt P. Collier. 



(1) Fulton's Rep. 190. 
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J. 0. hy Jogendro Navih Mullicky claiming to.be the adopted son of 
1878 Choytun Chvrn Mullich; and the Defendant in the suit (the 
SREmiuTTT Appellant) is NUtohmoree Dossee, the wido¥^ of Choytun Churn^ 
bbbDobsm ^^^ ^^® ^^^^ ^^ default of his leaving a natural or adopted son, 
V. The principal question in the suit was whether the Plaintiflf- had 

Nauth been adopted by Choytun Chv/rn or not. A great deal of evidence 
^]^^' was gone into upon both sides upon the issue so raised. It is 
unnecessary for their Lordships to advert to that evidence, inas- 
much as the learned counsel for the Appellant^ upon his opening 
at their Lordships' Bar, expressed his inability to overturn the 
judgment on fliat issue by any argument that he could raise before 
us upon the evidence. Their Lordships think that in taking that 
course he exercised a wise discretion, and in no way injured the 
interests of his client. They have read the judgment of the High 
Court, and it appears to them that the case was very carefully 
tried. The judgment contains a lucid and elaborate analysis of 
the evidence, and assuming that analysis to be accurate, their 
Lordships can have no doubt that the Court arrived at a sound 
conclusion in declaring that the adoption had taken place. 

Another question arises however in the suit, namely, the main- 
tenance to which the Defendant is entitled as a widow, upon the 
assumption that the Plaintiff was the adopted son of her husband. 
Their Lordships would be extremely reluctant to interfere with 
the decision of the Court below upon a question of maintenance, 
and they would hesitate very much to do so unless there were 
some special circumstances in the case which indicated that there 
had been a miscarriage in the way in which the maintenance had 
been arrived at. It appears to have been the usual course, when 
there was a Master attached to the Court, for the Court to refer 
to the Master the question of maintenance, and to consider the 
proper amount upon hearing the report In this case the Court 
did not apparently make any separate inquiry with regard to the 
maintenance, but acted upon the facts as they appeared in evi- 
dence before them, upon the general case. An ordinary form of 
reference appears to have been this : ** Refer it to the Master to 
settle the amount, regard being had to the value of the estate." 
Their Lordships think that another dement to be considered is 
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the position and stcUvs of the deceased husband and of the widow. J. 0. 
The main subject of inquiry would be the valuei* of the estate ; 1878 
and the question fof the Ma-ster, and ultimately for the Court, to sbb^bmuttt 
consider would be the due proportion which should be given to Nittokisso- 
the widow out of it for her proper maintenance, including not ». 

only the ordinary expenses of living, but that which she might Nauth 
reasonably expend for religious and other duties incident to the 
station in life which she might occupy. 

In this case, independently of the value of the property which 
has been disputed at their Lordship' bar, there wer^circurastances 
which the Court took into consideration, and which their Lord- 
ships think may properly be taken into consideration, not as con- 
clusive upon the amount which ought to be awarded, but as 
affording some guide to the proper amount, if not a measure of it. 
It seems that the husoand, Choyttm Chum^ about two years before 
his death, had given instructions for his will. That will W6is never 
executed, but the papers connected with it were given in evidence 
by the Plaintiff, and were relied upon as affording strong corrobo- 
ration of his adoption. Choyttm Chvm, himself gave instructions 
for his will to a solicitor of the name of Sreenauth Ghtmder, who 
happened to be the brother of Jogendro, the Plaintiff, and who was 
a partner in the firm of Swinhoe, Law, & Co. It seems that the. 
testator in his first instructions desired that the interest of a, lakh 
of rupees, in Government paper, should be given to his widow, 
and, in addition thereto, that she should live in the family house, 
and be maintained out of his general estate, as she had been in his 
lifetime. It seems that a draft was made in conformity with these 
instructions, which was copied ; and after receiving the copy 
Choytun Chum had another interview with Sreenardh, and in that 
interview he altered the instructions which he had previously 
given, and instead of bequeathing the interest of one lakh of rupees 
to his widow for life, he desired that the lakh should be given to 
her absolutely. An engrossment was made of the will contain- 
ing that bequest. Upon this question of maintenance the Court 
say, at the end of their judgment, after they had disposed of the 
principal issue that arose upon the adoption, " Under these cir- 
cumstances, if it had been left to the Court to determine the sum 
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J. a which should be awarded to the Defendant in the future for her 
1878 maintenance wq should only have given her the most moderate 
g^g^MUTTT provision which, having regard to her husband's property and 
^^o^ position, the law would allow.** The circumstances to which the 
V. learned Judges allude are those contaiued in their summary of the 
Nauth case which appears in the previous paragraph of their judgment, 
^"^^^ and there, after stating the main positions which they find in 
favour of the Plaintiff and of the adoption, they add, " That the 
feet of the Plaintiff being Ohotftim Okwm^s adopted son was per- 
fectly well known to the Defendant and to all the members of the 
family." The Court therefore seem to have thought that she was 
not justified in defending the claim of the Plaintiff as she had 
done, and that opinion does appear to have influenced their judg- 
ment in awarding the maintenance which they thought sufficient 
to be allowed to her. They say, " We should only have given her 
the most moderate provision under those circumstances." One 
cannot read that passage without perceiving that the Court reduced 
as low as they could, upon the principle upon which they pro- 
ceeded, the' maintenance which they allowed, as a hind of punish- 
ment to her for having defended a suit which they thought she 
must have known was properly brought Jigainst her. That the 
Court, being under this influence, should have allowed its judg- 
ment to be affected by it, their Lordships think was a departure 
from the strict principles which ought alone to have guided it. 
That influence operating on the minds of the Judges, they proceed 
to consider what they would allow ; and in coming to that conclu- 
sion they bear in mind the bequest of the lac of rupees intended 
to be madeto her absolutely, and they refer to an offer which had 
been made by the Plaintiff. This is what they say : — ^ But the 
Plaintiff himself has relieved us of what might otherwise have 
been an unpleasant duty. He has intimated to us through his 
counsel that he desires the Defendant to have the same provision 
as she would have had if her husbands will had been duly 
executed." This they state to have been the desire of the Plain- 
tiff. "And although, having regard to the Plaintiff being an 
infant, we do not consider it right to hand over to the Defendant 
absolutely a lakh of rupees out of the Plaintiff's property, we think 
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we may without impropriety award her as maintenance the annual J. 0. 
sum of Kfl,4000 payable monthly." If the objection was to handing 1878 
over the eorpua of a lakh of rupees, that might have been obviated sbkbhtittt 
by turning the value of the lakh of rupees into an annuity for the ^^^^^^S^ 
life of the widow, which would have produced a much larger sum «• 

than the interest merely at 4 per cent, upon the capital. Their Nadth 
Lordships do not say that the Judo:e8,were bound to do this ; but 
on the principle on which they would apparently have acted but 
for the influence on their minds arising from the conduct of the 
Defendant in the suit, it seems not improbable that that is a con- 
tusion at which they might have arrived. However, what they 
did was to award a sum of B8.4000. Their Lordships wish to 
guard themselves against its being supposed that they consider 
the Plaintiff bound by his offer, or that the widow is entitled to 
the lakh of rupees because it was intended to be given to her by 
the will. They think both those circumstances can be regarded 
only as elements which may properly be considered in determining 
a, suitable amount of maintenance ; and inasmuch as the Plaintiff 
at one time^ through his guardian as it must have been, was 
willing to settle the matter amicably and to give the widow, and — 
as the Judges expressed it — desired that she should have the lakh 
of rupees, their Lordships entertain hope that when the matter is 
brought before him — ^if it should be brought before him in India — 
now he is of full age, he may be disposed to renew that offer, and 
if not to give the carpvs of the lakh of rupees, to give an annuity 
which such a sum would produce. Their Lordships feel that they 
can do no more than send the case back with that intimation of 
their hope, and with this further intimation to the counsel herq 
that, judging, as they do, from what they have seen in the Record 
and what they have heard from the learned counsel, they think 
that it would not be unfair to either of the parties if they could 
agree upon raising this sum of Rs.4000 a year to Rs.6000. Their 
Lordships feel that they cannot impose this arrangement upon the 
parties, but they throw it out as well worthy of their consideration 
to prevent any further litigation. If that sum is agreed to, then 
their Lordships would amend the decree here, by consent, by in- 
creasing the sum to Bs.6000. If that is not assented to, their 
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J. 0. Lordajiips^will have no other course but hmn'1;)ly to advise Her 

1878 BWjes^ tb rftrkit the suit td- the High Court of Bengal to deter- 

Sbbemdttt "^^^9 with reference to the considerations that they have thrown 

NiTTOKisso- Qui;^ ^1j0 proper amount of maintenance to be allowed to the 

BEE UOSSBB 

f. widow. 

JOGBNDRO ^^ 

Nauth *!» 

MuLucK. On the 12th of February it was^remated to their Lordships by 

counsel on both sides that the parties in India adopted the sugges- 

• tion made by their Lordships in the foregoing judgment, and their 

**^ ^- Lordships therefore agreed humbly to report to Her Majesty tkat, 

/^^^.^he parties having consented thereto, the decree of the High Court 

of Judicature ought to be varied by raising the allowance to the 

widow for maintenance from Bs.4000 to Bs.6000 a year, and 

further that in other respects the decree ought to be affirmed, 

each party paying their own costs of this appeal. 

Solicitors for the Appellant : Bogers & Judge. 
Solicitors for the Eespondent : Wrent^nore & 8mnhoe. 
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PEBIA8AMI AND AurOTHBE . . . . . . DEFENDANTS; J. C.» 



AND 



1878 



PERIASAMI AND Othebs, Sons of SALUGAI ) ^ FA. 8,9, 12. 

TEVAR {Plaintiffs. _ 

RAMASAMI CHBTTI AND Othebs . . .'Defendants; 

PERIASAMI AND Othebs, Sons of SALUGAI ]^ jjki ^ 

TEVAR j Plaintiffs. .^i^yy^^,^^^^^ 

KOSALARAMA PILLAI and Anotheb . . Defendants^ ^*^^^ V* >' i 

^"^ K.UJ MfKWfA t/ 

PERIASAMI AND Othebs, Sons of SALUGAI ) „ /# 

TEVAR jPLAINTIFFS. 

ON APPEAL FBOM THE 9IGH COURT AT MADRAS. ^?i'pUffi^ 

Impartihle Zemindary — Succession of Widow thereto aa to separate Estate — '^ Jf^ 

Transfer — Partition, 

An ancient and impartible zemindary, originally portion of the Shivagunga QjAjiA^ ^ 
estate, having descended, under Mitakshara law, as joint ancestral estate to ' / / 
the eldest of three Hindu : 
arrangement transferred 
died subsequently without isi 
of impartiality and peculiar c ^ - . 1 •• 

Beld^ that as between the descendants of the grantor and the son of the^ *^3 '^*' ^ •wf "^ 
surviving grantee, the zemindary was the separate property of the latter i(fi^/^fl ^/ u^* 4Uf» ,lL L 
and that on his death his right passed to his widow, notwithstanding ^Ql/Lfifu,^4s4^ f^j ^^ 
undivided status of the family, according to the rule of succession affirmed is^U/ i^ yi4< ft y 
the Shivagunga Case (1). utlV^ /«^««V^ 

X HESE consolidated appeals weie preferred from three decrees ^^o Cit4. ylt* 
of the High Court at Madras, passed in three analogous suits, all i^/ ytti/Mlif^ 
dated the 10th of November, 1875. Those decrees aflSrmed gene- 
rally the decrees of the first Court, being that of the subordinate 

* Present : — Sib James W. Colvilb, Sib Babnes Peaooce, Sib Montague 
E. Smith, and Sib Robebt P. Collieb. 




(1) 9 Moore's Ind. App. Ca. 539. 
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J. 0. Jadge of Madura^ in the Presidency of Madras^ dated the 26th of 
1878 Jnne, 1875, by which the above-named 8(dugai Tevar (Plaintiff 
PEmASAMi below) was declared entitled to possession of certain Tillages sued 
Pbbw^sami. ^^^ "^y ^^^ together with mesne profits. 

The subject-matter of the litigation was eight villages, which 

Chetti formed an estate called Padamaitwr. That estate, the Plaintiff 

Pebiasaml Sdugai Tevar contended, was a palayapat or polliam, and there- 

KosALARAMA ^^^ ^^ impartible and ancient zemindary, to which, in its entirety, 

PiLLAi the Plaintiff was entitled to succeed on the death of the last palli- 

Peeiasami. gar, lone Dhorai Pandianj who died without male issue on the 

7th of November, 1861, and to recover from the Defendants ihe 

various villages in suit, which they, after the death of Dhorai 

*' ^ \>' *,^y.Pandian, claimed to hold as alienees of his interest^ or that of his 

^ . ^ 'widow after his death. 

The effect and validity of those alienations after the death of 
Dhorai Pandian was the principal question in the suit, and this 
turned on the nature of the estate enjoyed by Dhorai Pandian^ 
and his power to charge or alien beyond his own life the whole, or 
part of the lands of Padamaitur, and the necessities which existed 
for his so doing. There were also questions as to the Plaintiff's 
legitimacy, and as to limitation. 

The Courts below concurred in holding that tha Plaintiff was 
legitimate ; that he was not barred by limitation ; and that the 
\ alienations in question were not good after the death of Dhorai 
Pandian. 
The following pedigree will be found useful : 

Oiya Tevar 



died 1831 | Chinwuami 



MuttuVaduga | (date of death 

not known.) 



died 1835 



i i I j MuUusami 

Bodhaguru Gouri Valldbha Namesswaya ScUugai, I 

(diedl841> (date of death (date of death The Plaintiff Dhorai Pandiam, 
not shewn.) not shewn.) (died pendente lite.) (died 1861 S.P., 

I leaving a widow, 

Veliai yachiar). 

PerioMimi and Others, 
Present Respondents. 

The above-mentioned propositm, Oiya Tevar, was the elder 
brother of Muttu Vijaya, hereinafter mentioned as the grantee of 
the zemindary of Shivagtmga. 
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Tho facts out of which the present suits arose are as follows : — J. 0. 

The zemindary or palayam of PadamcUtur appears to have been 1878 
in existence in the earlier part of the last century. It originally pbmasami 
consisted of ten villages, but was subsequently reduced to eight, t>b^t!«amt, 
seven of which were in dispute in this appeal. 

Both Courts found that this palayam, though subordinate to chbtti 
the 8hivagimga zemindary, and paying quit rent direct to it, was pbriIsami. / 
itself an ancient and impartible zemind^,ry, descendible by prime- ^^^^^j^^ 
geniture accordmg to the usage of such zemindaries. That finding Piluu 
was not disputed in this appeaL Pebiasami, 

In the end of the last century the direct line of the Shivagwiga 
zemindars became extinct, and the parties next entitled were the 
two brothers, Oiya and Qov/ri VaUahha Tevar ; Oiya, as the elder 
of the two, was the proper person to be zemindar. The brothers 
were however expelled from the zemindary by an usurper, who 
afterwards rose in rebellion against the East India Company. 
When the rebellion was put down Oiya Tevar appears at first to 
have been recognised by the Government as zemindar, but he was 
sickly and infirm, and the istimrar sunnud was finedly issued to 
his brother, Oov/ri Vallahha. Oiya retained his position as zemin- 
dar of Padamattur. 

In 1823 Oiya Tevar was dead, and Qouri Valldbha brought an 
action against his three sons to recover Padamattur^ alleging that 
it was part of the 8hivagunga zemindary, and that he had granted 
it to Oiya Tevar for maintenance. The Defendants retaliated by 
alleging that they were the true heirs to the Shivagwiga zemin- 
dary, as being the sons of the elder brother, Oiya Tevar ; the suit 
was terminated by a razinamah by which the Defendants gave up 
their claim to Shivagtrnga^ and the Plaintiff declared " that the 
Defendants should enjoy the said villages for ever." 

In 1829 Gouri Vallabha died, leaving no male issue, but a wife, 
Parvata Ndehiar, then pregnant. On his death the Shivagimga 
zemindary was cj^med by MmUu Vaduga, eldest son^f Oiya Tevar ^ 
and was given over to him by Government when Parvata was 
delivered of a daughter. In anticipation of this event an agree- 
ment was passed by MyMu Yaduga to his second brother, Qouri 

Vallabha (otherwise and hereinafter called Muttu Sami), by which 
it was provided, that in the event of Parvata being delivered of a 
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J. 0. daughter, the palayapat of PadamaMtfr should pcuss to MtMu 8ami. 
1878 This agreement was dated the 20th of June, 1829, and was as 
Pbriasami follows: — 

V. 

Peeiasami. « Agreement passed on the 9th Ani of Virodhi (20th of June, 
BAMA8AMI 1829), by me, Oiya Tevar^s son, Muttu Vaduganadha Tevar of 

^^^"^ Padamattur, in favour of my brother, Oouri VaUahha Tevar. 
Pewasami. u -^j junior paternal uncle, Muttu Vijaya Baghtmadha Gouri 
KoflALABAMA VoJldhha Peria Udaya Tevar, 2?emindar of Shivagtmga, having de- 
V. parted this life, leaving no male issue, I have become entitled to 
^ ^'^ the said zemindary : and you, as my next younger brother, are 
appointed as zemindar of the palayapat of the said Padamattmr. 
But as Parvata Vardhani Nachiar, one of the pattam (royal) 
wives of our above-mentioned junior paternal uncle, is pregnant, 
we shall act as usual in the matter of the said palayapat in the 
event of her giving birth to a son. But should she be delivered 
of a daughter, I and my offspring shalj have no interest in the 
said palayapat, but you alone shall be the zemindar and rule and 
enjoy the same, allowing at the same time, as per former arrange- 
ment, to the younger brother P. Bodhaguarusami Tevar ^ the village 
that has been assigned to him (before). As regards any debt 
contracted by me during the time that I was zemindar of the said 
palayapat, you shall have no concern at all therewith, but I shall 
myself be responsible for the same. Thus this agreement has 
been executed by me, Muttu Vaduganadha Tevar, of my own 
accord, to Gov/ri VaUahha Tevar. This has been written by 
(signed) Shanmukha PiUaiy son of JBlandsami Pillai, residing at 
Pidarieheri. 

(Signed) " Muttu Vaduganadha TevarJ" 

This agreement took effect upon the birth of Parvata' s 
daughter ; and from that day to the commencement of the suits 
out of which these appeals arose, the Padamattu/r zemindary had 
gone in the line of MuMu 8ami*8 descendants. • 

Muttu Vaduga died in 1831, leaving four sons, of whom the 
eldest, Bodagwrusami, succeeded to the zemindary of Shivagwnga, 
so separated as aforesiftid from the said Padamattur zemindary. 

Muttu 8ami was succeeded in 1835 by his son Gouri VaUahha 
Tevar (otherwise called " Dhorai Pandian "), and the charges and 
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alienations which were in issue in the suit principally took place J. 0. 

in his time. 1878 

Dhorai Pcmdian died on the 7th of November, 1861 ; and on PaBiIsAMi 

the 2nd of December, 1873, Salugai Tevar filed the three suits out .. ^' 

^ Pebiasami. 

of which these appeals arose. The plaints were identical, except 

ItAMAflAMr 

as to the names of the Defendants, and of the villages claimed, Ghetti 
and they prayed that the Plaintiffs right might be established to pbbiIsaml 
the zemindary of Padamattv/r and villages attached. • 

On the 2tlth of June, 1875, the subordinate Judge decreed that Pillai 
the Plaintiff be declared entitled to the villages sued for as against pjj^^ ^' 
the Defendants, and that they do deliver the same to the Plaintiff 
with mesne profits and costs. 

On the 10th of November, 1875, the High. Court affirmed the 
decree with costs. 

Leith, Q.C., and Mayne {Norton with them), for the Appellants, 
contended that Salugai Tevar was not competent to maintain these 
suits since he had not made out his alleged title to the Padamattw 
zemindary as heir, " as the only surviving son's son of Oiya Tevar" 
The case was governed by the Mitakshara, and if the estate in 
question be regarded as the joint ancestral estate of the three sons 
of Oiya Tevar, the heir must be sought for in the elder branch. If 
on the other hand the effect of the agreement of the 20th of June, 
1829, and of the death of the third brother, Chitma Sami, was to 
constitute this estate the sole and separate estate of the sidcond 
brother, MtiMu Sami, as if on a partition, then Dhorai Pamdiam, took 
as against the elder branch of the family a separate estate to which 
his widow, on failure of sons, was entitled to succeed ; and conse- 
quently the suits were premature. See the 8hivagunga Case (1). 
The effect of the agreement must be considered. It was submitted 
that the grantor conveyed absolutely thereby and did not reserve 
to himself any reversionary interest ; whilst the rights which he 
and his heirs womld have had by survivorship were parted with. 
If however the grant reverted under *the circumstances to the 
heirs of the grantor, the heir in that case would not be Salugai 
Tevar, for the zemindary being impartible would descend accord- 
ing to the rule of pJrimogeniture. 

(1) 9 Moore's Ind. App. Ca. 539. 
Vol. V. ' F 
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J.O. Sir James Stephen^ Q.C.» and Ocwiey Q.C. {Doyne with them), 

1878 for the Bespondents, contended that the properties in question 

j^^^KMi were held as joint estate before 1829, that thereafter the family 

PbmIsaiii. remained joint and undivided, that .the eflTect of the agreement of 

1829 was not to create a partition and convert thes*3 properties 

C^Em into separate estate, but to transfer the ostensible headship of the 
PiBiASAiii. family to the second brother and his descendants, thus reducing 
^ ■ the elder line to the position of a junior line quoad this property. 

PiLLAi Nevertheless the property remained joint, it was so treated by the 
Pbbiaiiami family, and the arrangement in the Shivagwiga Case (1) proceeded 
upon that footing. The agreement could not therefore preclude 
the Plaintiff in these suits from claiming by right of survivorship 
the jomt property after the death of Dhorai Pamdian. The pri- 
mogeniture rule as regards polliams and their descent is not to be 
construed according to the strict rule of Euglish law. Here there 
was no evidence of any special law or custom as regarded col- 
lateral succession ; and therefore the ordinary Hindu law applied, 
regard being had to the impartibility of the subject of succession. 
Eeference was made to Urjvm, Singh v. Ohgmsiam Singh (2) ; Bvhoo 
Beer Pertab Sahee v. Maharajah Bajender Pertah Sahee (3) ; Nara 
Chmty Lutchmeedavamah v. Vengama Naidoo (4) ; The Shivagunga 
Case (5). If no rule of primogeniture was applicable to the prin- 
cipal estate, then none was applicable to the subordinate estate. 
By the ordinary rule of Hindu law the brother excludes the 
brother's son, here, the grandfather's grandson has priority over 
the grandfather's great grandson : Mitakshara, c. II. § 5, and see 
also Kishen Kishores edition of the Mitakshara, liable oi Succes- 
sion, and Prosonocoomar Tagore*s Table of Succession. 

Leithy Q.C., in reply, insisted that the estate was separate estate, 
and referred to the case of the Tipperah Baj; Nedkisto Deb Bur- 
mono V. Beerehtmder ThaJcoor (6). 

1878 The judgment of their Lordships was delivered by 

F^, 12. Sir James W. Colvile : — 

The question common to the three suits which have been con- 

(1) 9 Moore's Ind. App. Ca. 539. (4) 9 Moore's Ind. App. Ca. 86, 86. 

(2) 5 Moore's Ind. App. Ca. 169-175. (5) Ibid. 552. 

(3) 12 Moore's Ind. App. Ca. 1-39. (6) 12 Moore's Ind. App. Ca. 523. 

^1 i^MTdr^H 
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fiolidated in the appeal before their Lordships is whether the J. 0. 

Plaintiff, one Scdugai Tevar, was entitled to recover from the De- i878 

fendants in possession, all of whom claimed to be purchasers for p^b^H^mi 

value from the late proprietor Dhorai Pandian under different „ ^• 

titles, seven villages, being in fact all that remained of the ancient 

palayapat of PadamaMur, which seems to have consisted originally Ohbti?i 

of ten villages. PEsiIiAMi.- 

The various questions which were raised and determined in the 

KOSALABAMA 

three causes, in all of which there was judgment for the Plaintiff, Pillai 
were substantially the same. Of these some are no longer con- pjsb^sami. 

tested, and of those that are contested, the only one that has been 

argued before their Lordships is whether Salagai Tevar had esta- 
blished a safScient title to maintain the suits. It is upon this 
question alone that their Lordships have now to express their 
opinion. 

Before doing so, however, they wish to make some observations 
upon the manner in which the Courts in India dealt with this 
question, as appears from the following passage in the judgment 
of the High Court. The learned Judges say, *' The Defendants 
not only denied the legitimacy of the Plaintiff, but^^lso asserted 
that DKorai Pandian, the last proprietor, having left a widow, 
VeUai Nachiar, who is still alive, the right of suit is with her and 
not with the Plaintiff. The subordinate Judge, regarding the suit 
not as raising any question between contending heirs, but as a 
suit brought to recover from strangers family property unlawfully 
alienated by a member, held that the Plaintiff might sue, subject 
to any question between himself and others concerning the right 
to the inheritance. It appears to us that the right of Dhorai 
Pandian^a widow, which was tfie only right urged in the Court 
below as prior to the Plaintiff's, cannot be maintained, for the 
estate of Dhoria Pandian was not a separate acquisition by him, 
following the course of succession prescribed for separate estate, 
but an ancestral estate of the character already mentioned, the 
right to which would vest on his death without issue in the next 
collateral male heir of the undivided family in preference to the 
widow. In this Court the Defendants have urged a new ground 
of objection to the Plaintiff's competency to sue, which is said to 
arise on the Plaintiff's deposition given in the suit. It is urged 

P 2 
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J. 0. here that * there are preferential heirs to the estate, who are de- 

1878 scendants of an elder branch of the family.' We find that the 

Pebiasami Flaintiffy in his cross-examination, after mention of MuUu Bama* 

Pebiasaml ^^^^'^ Shervai, the son of the istimirar zemindar, whose legitimacy 

was questioned in the suit of 1823, says that his, the Deponent's, 

Chetti elder brother had two sons (by a kept mistress), and that there 

Pebiasami. ^^^ three grandsons of his still living. The inquiry was not, so 

^ fer as is shewn, fully pursued, nqr was the Court asked to decide 

JVOS ALABAMA 

PiLLAi upon the matter, and the issue already noticed respecting the 
Pebiasami. I^^OT title of Dhorai Pandian*8 widow was alone tried and disposed 
of. A decision unfavourable to the Defendants having been given, 
they now seek in appeal to bring forward for the first time an 
objection to the Plaintiff's right to sue, which they declined to 
urge in the Court below. We think they cannot fairly be per- 
mitted in this stage of the case to defeat the suit by such an 
objection. If there are other and nearer heirs, their rights will 
remain unaffected, and any decree to be now given may make 
reservation of such rights. The Plaintiff for the purposes of the 
present suit may be regarded as entitled to the succession, and it 
is unnecessary to consider the arguments which were addressed to 
us on the subject of the course of descent of this property on the 
assumption that there were in existence descendants of his elder 
brother." 

Their Lordships are of opinion that there is nothing to take 
these cases out of the general rule relating to actions in the 
nature of actions of ejectment, namely, the well-known rule that 
the Plaintiff must recover by force of his owii title. They think 
that it would be in the highest degree unjust to allow the Defen- 
dants, who had been for nearly the whole time of prescription in 
possession of villages of which they claimed to be purchasers for 
value, to be turned out of possession by any person other than one 
who had established a clear title to present possession. To allow 
this on the ground that if there should turn out to bepther persons 
with a higher title than the Plaintiff those persoi;i8 might recover 
over against him, is obviously to deprive the Defendants of their 
undoubted right to defend their possession by setting up the jiis 
tertii, and it is further to be remarked that those persons might 
possibly have been unable themeelves to recover from the Defen- 
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dants by reason of having by lapse of time or acts of confirmation j. 0. 
or acquiescence lost the right to question their title. 1878 

With these observations their Lordships will pass to the con- pbbiIsami 
sideration of the question before them, with reference to which it p ^' 

will be sufficient to confine their observations to the proceedings 

in the first and principal suit. Ohbtti 

The particulars of the claim, as stated in the plaint, are that periasami. 

the palayapat of Fadamattv/r was an impartible and ancient _ 

zemindary descendible by inheritance, according to the custom Pillai 
governing other similar zemindaries and to the Hindu Jaw ; that pebiasami. 
it was last ruled by a person with many aliases, being the Dhorai 
Pandian mentioned in the jfedigree ; and that he held the right 
of ruling it till the 7th of November, 1861, when he died at Pada- 
mattwry without issue. The title of the Plaintiff to succeed to him 
is thus stated: "The Plaintiff being the son of the deceased 
^MuUu Vaduganadha Tevar^ who was the undivided brother of the 
said Oouri Valldbha Tevar, alias MuUu Sami, and of the deceased 
Bodhaguru Tevar, is the only son's son now surviving of Oiya 
Te^aVy' who was the common ancestor. The plaint therefore 
asserts a title in the Plaintiff to succeed to the palayapat on the 
death of Dhorai Pandian, and consequently the right to impeach 
the alienation of the villages made by him. The nature and im- 
partibility of the estate have been found by the High Court con- 
firming the decision of the Lower Court in these words: **We 
conclude that Padamattv/ir is shewn to be (apparently like other 
similar groups of villages in the Shivagunga zemindary) a pala- 
yapat impartible, and therefore held by one member of the family 
and descending on a single heir." The question remains whether, 
on the death of Dhorai Pandian in 1861, the Plaintiff of right 
became the poly gar. The facts stated in the plaint relating to 
his descent from the common ancestor are consistent with the 
pedigree set out above, and may be taken as proved. And it may 
be true that upon those facts he would have been, according to 
-the ordinary cojarse of the Hindu law of succession, the next heir 
to Dhorai Pandian in the collateral line of succession if that 
person had left no widow, or if the widow were from the nature 
of her husband's estate incapable of inheriting it. It may, how- 
ever, be a question whether, putting the widow's possible right 
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J.C. out of question, he would be entitled to succeed to the palayapat. 

1878 Nothing h^a been found by* either Court in India as to the rule 

PBMi^AMi which governed the abnormal descent of Padamattur to a single 

p ^' heir. There is some evidence that up to the date of the trans- 

— actions to be next considered it was governed in the course of 

Chbtti direct descent from father to son, by the rule of primogeniture ; 

PiBTASAiii ^^^ ^ ^ ^^^ ^^^® ^^ ^^® ^^^® ^^ collateral succession there is no 

_ evidence. 

PiLLAi It may be desirable, before their Lordships approach the direct 

PERIA8AMI. question to be decided, briefly to recapitulate some of the facta 
^ relating to this estate. Oiya Tevar, the then zemindar of Podo- 

(JUJ^^ J mattur, died in 1815. He was succeeded by his eldest son, MuUu 
L/^ r^ Vaduga.' That person had two brothers, and therefore, Aether 
Oiya Tevar were previously joint with his brother Oov/ri VaUahha, 
the istimirar zemindar of Shivagtmgay in respect of PadamaUm' or 
not, the latter estate must be taken to have descended to MuUu 
Vaduga, as ancestral estate. He would therefore necessarily be 
joint in that estate, so far as was consistent with its impartible 
character, with his two younger brothers, the latter taking such 
rights and interests in respect of maintenance and possible rights 
of succession as belong to the junior members of a joint Hindu 
family in the case of a raj or other impartible estate descendible 
to a single heir. Hence there can be no doubt that the estate, 
though impartible, was, up to the yeai* 1829, in a sense the joint 
property of the joint family of the three brothers. In 1829, how-. 
ever, the uncle of the three brothers, who was zemindar of the 
great impartible zemindary of Shiva^nga^ died. Padamatiwr 
appears to have been a sub- tenure of that estate, paying rent to 
the zemindar, and it was supposed that if Oouri VaUdbha^ the 
deceased zemindar, left no male issue, that large estate would go, 
according to the Mitakshara law of succession in the case of joint 
family property, to his eldest nephew, MuUu Vaduga, the then 
poly gar of Padamattur. In consequence of this the family arrange- 
ment embodied in the document of 1829 set out above took place. 
The true construction and effect of that document will be after^ 
wards considered. At present it is sufiScient to say that the effect 
of it was to transfer the palayapat of Padamattv/r to the next 
brother, Mititu Sami, on whose death it descended to his only son 
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Dhorai Pandian, who enjoyed it till his death in 1861. In the J. o. 
meantime the great estate of Shivagunga was enjoyed, first by ir78 
MtUtu Vaduga, next by his eldest son and second son in succession, paBiASAMi 
and lastly, by his eldest grandson by that second son. During all *• 

that time, however, the litigation concerning the title to Shdvor — - 
gunga, of which the history will be found in the 9th volume of Chbtti 
Moore 8 Indian Appeals, at page 539, was going on. That wa9 -p^^^ja. 

finally determined in 1863, by the judgment of this Committee, 

whidbi ruled that, though the zemindar of Shivagwnga^ who died Pillai 
in 1829, had continued to be generally undivided in estate with pbrusami. 
the family of his brother Oiya Tevar, the former polygar of Pador 
mativ/r, the zemindary of Shivagimga was his self-acquired property, 
and, therefore, descendible to his widows, and failing his widows,- 
his daughter in preference to his nephew. The result of that 
decision was that Shivagimga passed from the line of MiUtu Vaduga^ 
who in 1829 had transferred the polygarship of Padamattv/r to his 
next younger brother Muttu 8amL 

In the present case the Defendants^ relying in some degree 
upon the final decision in the Shivagunga case, by their written 
statement insisted that the title of the widow of Dhorai Pandian 
to succeed to PadaniaMur on the death of her husband was prefer- 
able to tiiat of the Plaintiff. They founded this contention upon 
the transaction of 1829, whereby, as they alleged, MuUu Vadnga 
absolutely abandoned and renounced all his right to Padamatttir 
in favour of MiUtu Sami. They also alleged that for some time 
prior to 1829 and since, the three brothers were divided in estate 
and interest, and were living as divided members of a Hindu 
family. This part of the defence led to the settlement of the 2nd, 
3rd, 8th, and 9th issues in the suit. The 2nd and 3rd are, '* Whether 
MvMu Vaduga relinquished his interest in the estate sued for ; and 
if so, what is the effect of such relinquishment upon the Plaintiff's 
title." 

The 8th issue is, '* If the Plaintiff be found son of Midtu Va- 
dugay whether Muttu Vaduga and the last owner of Padamattur 
were divided or undivided." The 9th issue is "Whether the 
Plaintiff was entitled to bring this suit during the lifetime of the 
last owner's widow." Those issues of course involved two dis- 
tinct questions, namely, first, whether Muttu Vaduga was for all 
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J. C. purposes separated from his brothers; and secondly, whether he 

1878 had not at least so parted with all interest in Padamattur as to 

PEBiAfiAMi J^^ke that particular property as between his descendants and 

p *'• Dhorai Pandian the separate estate of the latter and so subject 

to the rule of succession afiSrmed by the decision of this Committee 

Chetti in the Shivagunga case. In the course of the trial a further 
Pjeriasamt. objection was raised to the Plaintiffs case on facts which came 

^ out in the course of his cross examination. That objection was 

Pjllai briefly to this effect, that though he was the only surviving son of 
Periasami. Muttu Samiy there were sons and grandsons of one of his elder 
brothers who, as the Defendants contended, would have a preferen- 
tial title to Padamattur even on the assumption that PadanmUur 
♦was to pass as joint property. That question, although no issue 
in the suit had been settled with respect to it, was distinctly 
raised by the grounds of appeal. The High Courfo nevertheless 
declined to adjudicate upon it, for the reasons stated in the pas- 
sage of their judgment which has been already read. Their Lord- 
ships think that if there ^ere not sufficient materials before the 
Cpurt to enable the learned Judges to decide the question thns 
raised, they ought to have directed an issue in order that the facts 
essential to such determination should be ascertained. 

Their Lordships will consider in the first instance the first of 
the two objections which have been thus taken to the Plaintiff's 
title, viz., the preferential title of th^ widow. In doing this they 
will assume that the Indian Courts have correctly found that after 
1829 the status of the family, consisting of Muttu Vaduga, his two 
brothers, and their children, continued to be joint and undivided ; 
and, consequently, that the only question is whether by reason of 
the transaction in 1829 the particular property of Padamattur 
ceased to be the joint property of the three brothers, and so upon 
the death of Dhorai Pandian became subject to the rule of suc- 
cession already referred to, as affirmed by this Committee in the 
Shivagunga case^/IThat question, of course, depends on the con- 
struction to be put on the instrument of 1829. 

Now, various constructions have been put upon it. The first 
was that of the subordinate Judge. He says, "Although the 
relinquishment (taking it to be true) was thus rendered abso- 
lute," — he is referring to the birth of the daughter of the deceased 
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zemindar of Shivagunga, — ** and kept Muttu Vaduganadha and . J, c. 
his offspring out of the Padamattur estate for a time, yet, as they iSTs 
were judicially pronounced to come into the Shivagunga estate as p^^^ami 
usurpers, and were ousted ^rom it, Muttu Vaduganadha! s heir or 
heirs are entitled to revert to the Padamuttur estate." This con- 
struction, their Lordships think, cannot be maintained. There Ohbtti 
are no words which import a right of reversion. The true con- p^BirgAMi 

struction of the document cannot be affected by what happened _ 

subsequently. The grant, whatever its effect, was not necessarily Pillai 
avoided because subsequent events disappointed the expectation pbriIsami. 
in which it was made, namely, that the estate x)f Shivagu/nga 
would remain in the line of Muttu Vaduga. One consequence of 
that construction and of the adoption of the doctrine of reverter 
might be to give force to the Defendant's second objection, because 
it would assume — if indeed such an assumption could be made 
consistently with what was ruled here in the Tagore Case — that a 
certain reversion remained in Muttu Vaduga; in which case it 
would be a grave question whether that reversion did not descend 
to his descendants in the direct line according to the law of primo- 
geniture. Another construction was put upon the instrument by 
the High Court. Dealing with this part of the defence, the 
learned Judges say : " The Appellants' contention on this part of 
the ease we understand to be that the instrument of relinquish- 
ment precludes all claims on the part of Muttu Vaduganadha^ s 
descendants that the family can no longer be regarded, as they 
admittedly were originally, as a joint and undivided Hindu family 
family, and that under the terms of the Limitation Act XIV. of 
1^59, the Plaintiff's claim is barred, because Muttu Vaduganadha 
and his descendants are not shewn to have participated in the 
income or profits of Padamattur since the year 1829. Although 
the fact of the division of the family in or before the year 1829 
was alleged by the Defendants in their written statement, no 
evidence of this was adduced, and it is only from the mode of 
enjoyment of the property and from the effect attributed to the 
instrument of relinquishment that this is inferred. We think it 
clear that the family must still be regarded as a joint Hindu 
family, and that Muttu Vaduganadha' s renunciation of his right in 
1829, whatever its operation on himself and his descendants iu 
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J. 0. possession of the zemindary of Shivagmigay cannot operate further^ 
1878 and that, upon the death of Dhorai Pandian without issue, the 

Pewasami right of succession, which then opened to the members of this 

PiBiASAiiL J^^^* family, was not affected by such renunciation. The words 

* We and our offspring shall have no interest in the said palayapat, 

Chetti but you alone shall be the zemindar, and rule and enjoy the 

PeeiLaiit. same,' must be construed with due regard to the person using 

K — ft4MA ^^^^9 ^^^ ^^^ occasion when they were used. They refer to the 

PiLLAi estate and rights of the new so-called zemindar of Padamattvr, 

Pkbiabami. and amount to a declaration that the palayapat shall be enjoyed 
by him exclusively, the Shivagwaga zemindar disclaiming any 
joint interest. They are not a release by the latter for himself 
and his heirs of all future rights of succession, which might aoerue 
to them as members of an undivided family." The last two 
sentences do not appear to their Lordships to be quite consistent. 
If the Shivagunga zemindar had disclaimed any joint interest, his 
words of renunciation taken alone would seem to imply that he 
had given up whatever interest he had, as a member of the joint 
family, in that estate. Their Lordships agree that such a renun- 
ciation would not deprive the descendants of 'Muttu VadAiga of 
such future rights of succession as they might afterwards have to 
that property, treating it as separate property quoad them, — such 
a right of succession, for instance, as might accrue to them in the 
present case upon the death of the widow. But it does seem to be 
inconsistent with the retention' by them, "of all future rights of 
succession which might accrue to them as members of an undivided 
family." The construction of the instrument for which Mr. Gowie 
argued at the bar does not substantially differ from that of the 
High Court. He contended, as their Lordships' understood, that 
the only effect of the transaction was to transfer the ostensible 
headship of the family, as regarded PadamatiuTy to the second 
brother and his direct descendants, and so virtually to reduce the 
position of Muttu Vaduga and his heirs to that of a junior line. 
This, however, is not the construction which, after some doubt, 
their Lordships think must be put upon the document. The 
heading of it is in these words : '* Agreement passed on " such a 
day "by me, Oiya Tevar's son, MtUtu Yaduganadha Tevar, of 
PadamcUtury in favour of my brother, Oouri VaUahha TevarJ' It 
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proceeds thus : " My junior paternal uncle, Mv/ttu Vijaya Baghtm- J. 0. 
adha Oouri Vdlahha Peria Udaya Tevar, zemindar of Shivagimgay 1878 
having departed this life^ leaving no male issue, I have become i^biasami 
entitled to the said zemindary, and you, as my next younger -^^^^^ 

brother, are appointed zemindar of the palayapat of the said 

Padamattv/rr It then refers to the pregnancy of one of his Chbtti 
uncle's wives, and says, " I shall act as usual in the matter in the pbbiabami. 
event of her giving birth to a son." Those words shew that ko^larama 
where the grantor meant to make a gift on a condition he knew Pillai 
very well how to express what the condition was to be ; and this p»eia8aiii. 
affords an additional argument against the construction put upon ' 

the document by the subordinate Judge. Then follows this 
clause : ** But should she be delivered of a daughter " — an event 
which happened — '^I and my offipring shall have no interest in 
the said palayapat, but you alone shall be the eemindar, and rule 
and enjoy the same, allowing at the same time, as per former 
agreement, to the younger brother, P. Bodhagarusami Tevaty* — 
who in the pedigree is called Ohinna Samiy — " the village that 
has been assigned to him before." Now the plain meaning of 
those words seems to their Lordships to be that Muttu Vadv>ga 
renounces for himself and each of his descendants all interest in 
the palayapat, either as the head or as a junior member of the 
joint family, whilst at the same time he reserved expressly the 
rights of the youngest brother, Chinna Sami. The effect, there- 
fere, of the transaction, in their Lordships' opinion, was to make 
this particular estate the property of the two instead of the three 
brothers, with, of course, all its incidents of impartibility and 
peculiar course of descent, and to do so as effectually as if in the 
case of an ordin^y partition between the brother, on the one 
hand, and the two younger brothers on the other, a particular 
property had fallen to the lot of the two. 

This construction seems to their Lordships to be streng^ened 
rather than weakened by the subsequent clause as to the debts. 
He says, *^ As regards any debt contracted by me during the time 
that I was zemindar of the palayapat you shall have no concern 
at all therewith, but I shall myself be responsible for the same." 
That clause reads as if he wished to transmit the palayapat, in 
which he had abandoned all interest, to his brothers, cleared of 
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J. C. the debts incurred by himself as poiygar, whatever might have 

1878 been their natnre, and whether they were a charge upon the 

PEBiASAMt estate or not Their Lordships see no great improbability in such 

Pebtasami. ^ transaction. Muttu Vadt^ga believed himself to be, by a title 

not then disputed, the proprietor of the large and valuable estate 

Chbtti of Shivagunga. He might therefore well be content to abandon 
Pebiasami. ^ favour of his brothers all his interest in the comparatively 
KosALABAMA u^^^oi^siderable sub-tenure of which, as zemindar of Shivagwngay he 
PiLLAi had become the superior landlord. That he should have done so 
PKBiAdaAML and have afterwards lost Shivagunga was, no doubt, a misfortune 
for his family, and would be the greater subject of regret if the 
polygarship of Padamattur now carried with it anything more 
than the right of disputing transactions which were very possibly 
entered into by the parties in the land fide belief that Dhorai 
Pandian had become pole owner of the estate ; as, if their Lord- 
ships' construction of the document is right, he would have become 
upon the death of Chinna Sami without issue. But this unfor- 
tunate consequence cannot, in their Lordships' view, aflTect the 
construction of the document, which must be considered by the 
light of the circumstances as they existed at the time of its 
execution. 

Again, their Lordships may observe, their construction of the 
instrument is somewhat corjoborated by what seems to have been 
the understanding of the family. It appears that in the suit in 
which Mv/itu Vadugois eldest son, Muttu Sami, and Chinna Sami 
were sued together for debts alleged to be a charge upon the 
palayapat, both the first and the second Defendants invoked the 
transaction of 1829, the first contending that as his father had 
transferred the estate to his brothers, the secon(f and third Defen- 
dants, he was no longer responsible for 'the debt; Muttu Sami, 
on the other hand, relying on the clause in the deed of 1829 
by which Muttu Vaduga had agreed to take such debts upon 
himself. 

Then, again, in the cases in which Chinna Sami first, and after- 
wards his widow, were so ill-advised as to raise the question of the 
partibility of Padamattur, the suits seem to have been brought 
against the representatives only of Muttu Sami, and the representa-. 
tives of Muttu Vaduga are treated as having no interest in the 
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matter. ^And, lastly, their Lordships' construction is in some J. 0. ]\ 

degree further confirmed by the acquiescence of the Plaintiflf him- 1877 

self for nearly twelve years in the conveyances and transactions pb^iasami 

which he now seeks to impeach. * pbbiasami '■ 

Their Lordships then have come to the conclusion that, as _ — 1 

Bamasami i 

between the descendants of MuUu Vadv>ga 'and Dhorai Pandian, Ohetti ' 

the palayapat was the separate property of the latter ; that on the pbbiasami. 

death of Dhorai Pandian, his right, if he had any left undisposed ^[osalabama 

of in the property, passed to his widow, notwithstanding the Pillai 

undivided statm of the family ; and that therefore the case was one PEsiAtei. 

to which the rule of succession aflSrmed in the Shivagwnga Case 

applies. 

It follows therefore that their Lordships dissent from the 
finding of the two Indian Courts on the ninth issue, and hold that 
the Plaintiff had no title to sue in the life of the widow of Dhorai 
Pandian. This being so, it is unnecessary to consider the other 
objections taken to the Plaintiff's title. That objection involves 
considerations of some diflSculty which perhaps could hardly be 
satisfactorily determined without further evidence as to the 
customary rule of succession to Padamattv/r. 

Their Lordships will humbly advise Her Majesty to reverse the 
decrees of both the High Court and the subordinate Court, and 
to dismiss the three suits, with costs, in both Courts. The Appel- 
lants must also have their costs of the appeals; but in taxing 
those costs the Begistrar must set off against the amount of costs 
payable by the Eespondents the taxed costs of the application to 
bring in fresh evidence, which were in any case to be borne by the 
Appellants. 

Solicitors for the Appellants : Gregory y Bowdiffes, & Co. * 
Solicitors for the Eespondents : Burton, Yeates, & Hart. 
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SETH GOKULDASS GOPULDASS . . . Plaintiff; 

AND 

MURLI AND ZALIM (Heirs of Tabapat) . Defendants. 

ON APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER, 
CENTRAL PROVINCES. 

Interest on Decree — Execution, 

Interest upon a decree cannot be levied in execution where the decree is 
silent as to subsequent interest on the amount decreed ; but may be recovered 
by a fresh action instituted for that purpose. 

FiUai V. PtHai (1) approved. 

Appeal from a decree of the Judicial CJommissioner of the 
Central Provinces of India (Sept. 7, 1875) affirming a decree of 
the Commissioner (March 12, 1875) which affirmed a decree of 
the Deputy Commissioner (Nov. 24, 1874) which dismissed the 
AppeUant's suit or claim with costs. 
T&e facts are stated in the judgment of their Lordships. 

Leithy Q.C., and Norton, for the Appellant. 

The Bespondents did not appear. 

The judgment of their Lordships was delivered by 
Sir Barnes Peacock: — 

This is an appeal from a decree of the Judicial Commissioner of 
the Central Provinces of India, in a suit instituted by the Appel- 
lant against the Bespondents in the Court of the* Deputy Commis- 
miffsioner of Jvhhulpore, for the foreclosure of a mortgage. 

The following are the circumstances under which the mortgage 
was executed : — On the 27th of June, 1859, the Appellant ob- 
tained a decree in the Court of the Sudder Ameen of Jvhhdpore 
against Tarapet Patd^ Malguzar of Khairi, the father of the 

♦ Present : — Sib James W. Oolvilb, Sib Babnes Pbaoook, Sib MoNTAOtiE 
E. Smith, and Sib Robebt P. Collieb. 



(1) Law Rep. 2 Ind. Ap. 219//jr(^Z/t3^): "^XM^ l^$ 
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Defendants, for the sum of 'Ss.5,413. 15a. 3p., being the balance of 
principal and interest due upon a bond executed by Ta/rapat and 
the costs of suit. The decree was silent as to the payment of 
future interest on the amount decreed. By the bond upon which 
the decree was obtained, it was expressly stipulated that interest 
. should be paid at the rate of 1 per cent, a month. 

Between the date of the decree and the 27th of June, 1865, 
the Plaintiff endeavoured on several occasions to obtain payment 
of the amount decreed, and did in fact realize portions of the 
amount under two several executions. It is unnecessary to enter 
into any details of the proceedings adopted by the Plaintiff, or of 
the litigation which ensued upon thenu It is sufficient to state 
that in their Lordships' opinion no laches can be imputed to the 
Plaintiff in endeavouring to enforce the decree. 

In February, 1865, the Plaintiff applied to the Court of the 
Deputy Commissioner of Juhhulpore, against the Defendants and 
their father, Tarapat, for an attachment and sale 6f their rights 
in the village otKhairi in execution for the sum of Es.13,498. 9a. 9p. 
claimed to be due under the decree. 

That sum included interest on the amount of the decree calcu- 
lated up to the 14th of October, 1863, after giving credit for pay- 
ments made on account. Upon that application the Defendants 
and their father were ordered to be summoned', and upon their 
non-appearance an order was made on the 25th of July, 1865, for 
the attachment of their proprietary rights in the village, and for 
the sale thereof by public auction, after due notice, according to 
sects. 248 and 249 of Act VIIL of 1859. 

On the 3rd of August in the same year orders were issued that 
the requisite notifications, according to sect. 249, be issued, and 
" that the sale of the right and interest of Defendants in the village 
of Khairi should take place on the fortieth day from that date. 

On the 4th the present Defendants presented a petition to the 
Deputy Commissioner praying to be relieved from liability for the 
Plaintiff's claim, and that the attachment might be removed from 
the village. Upon that petition an order was passed refusing to 
alter the order already made, and stating that as the Defendants 
had failed to appear on the date appointed for hearing, the case 
had been dispodfeH of in their absence, the reason why they had 
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J. 0. absented themselves not having been explained. From that 

1878 order they appealed to the Commissioner, and their appeal was 

^ rejected. 

Go^i^ On the 18th of September, 1865, the mortgage upon which the 

V. suit was brought was executed. It was by conditional sale in the 
MuROAin) « ,, . , 

Zaum. lollowing words : — 

^Seth Khusdchand and Oohvldass, of Juhbulpore, Plaintiflfs; v. 
(1.) TarapcU, (2.) Murlidbar, (3.) ZaJim Sinffh, Patel, residents 
and malguzars of the village Khairi, perganna Patan, Defen- 
dants. 

" Claim 
''Execution of Decree for Es.13,498. 9a. 9p. 
"We, TarapcU, Mwlidhaty and Zalim Singh, patels and resi- 
dents of Mouzah Khairiy defendants, are the writers of this 
agreement 

** The Plaintiffs above-named having taken out execution of a 
decree for the sum above-mentioned, and applied for attachment 
and sale of the village Khairi, the 13th of September, 1865 was 
first appointed as the date for the sale of the village in accordance 
with orders from the Judicial Commissioner. Subsequently the 
18th of the said month had been fixed as the date for sale, in 
liquidation of a sum of Rs.16,498 9a. 9p. 

"We have now brought the Plaintiffs to terms, and having 
gone into the accounts, we agree to pay Plaintiffs as principal, 
interest, costs, and future interest on the decree, in all 19,000 
Government Sicca rupees. 

" Of this we have caused Es.5000 to be paid by Naraindas and 
Baghoonaih. This leaves a balance of 14,000 Government rupees 
which we agree to liquidate, paying no interest, by yearly instal- 
ments as detailed below, and until the liquidation of the whole 
amount due we hereby mortgage or conditionally sell the village 
in question, the condition being that in the event of our failing to 
' pay any one of the instalments agreed upon the sale of the village 
shall become absolute ; we and our heirs would then forfeit all 
proprietary rights in the village, and such rights would be trans- 
ferred to Plaintiffs, to be thenceforward enjoyed by .them and 
their descendants. Should, however, the failure on our part to 
pay the instalments in arrears be attributable to unfavourable 
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seasons, &c., the said instalinents will be payable next year, and 
will bear interest at 1 per cent. 

"Should the payment in arrears be not made in the next year, 
along with the one due for that year, the sale of the village will 
be considered absolute. The terms of this deed of sale would 
be binding on our heirs and representatives also, and so long as 
the money due to Plaintififs remains unpaid, the village shall not 
be transferred by us to any one else ; any such transfer, if made, 
shall be held to be illegal. 

it We relinquish all claims to any money which the Plaintififs 
may have recovered at the time of the sale becoming absolute." 

The details of the instalments were for the payment on the 
15th Aghan-Sambat, 1922, corresponding with the year 1865, of 
the sum of Ks.2O00., and' on Jeth 15 in each of the following 
twenty years, of the sum of Rs.600., making a total of R8.I4,000. 

On the same 18th of September, 1865, Tarapat, the father, each 
of the Defendants and the Plaintiff respectively, made the follow- 
ing statements, viz. : — 

" Tarapaty Defendant, son of Mahadeo, caste Koormee, aged 
fifty years, malguzar, resident of Khairi, states on solemn aflBrma- 
tion : — 

"* We have eflFected a settlement of his claim with the Plaintiff 
by hypothecating our village, and fixing instalments for the 
liquidation of the same, and beg that our village be released from 
attachment.' 18th September, I860. 

" Mtfrliy Defendant, son of Tarapat, caste Koormee, aged twenty- 
eight years, resident of Khairi, malguzar, states on solemn 
affirmation : — 

" ' Having effected a settlement of his claim with the Plaintiff 
by fixing instalments for its liquidation, I beg that the village be 
released from attachment. We have hypothecated our village as 
a guarantee for the liquidation of Plaintitf 's claim.' 18th of 
September, 1865. 

" Zalim, Defendant, son of Tarapat, caste Koormee, aged twenty- 
one years, resident of Khairi, mulguzar, states on solemn affirma- 
tion : — 

" * We have fixed instalments for the payment of the Plaintiff's 
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J. 0. claim, and beg that oar village be released from attachment. We 

1878 have mortgaged our village to Plaintiflf.' 18th of Sept^nber, 

Seth 1865. 

G^^^Aw " ^^^ KhusaJehand, son of Scmaram, aged sixty-two years, caste 

^' Maheshree, resident of Jvbhul, and a mahajun by profession, states 

Zaum. on solemn affirmation : — 

***I have taken out execution of a decree against Tarapat 
Murli, and ZaUrn, and their village was about to be sold. The 
Defendants Lave, however, metde an amicable arrangement for the 
liquidation of my claim by agreeing to pay instalments, which I 
have approved. I have no objections whatever, and I beg that 
the arrangements be sanctioned by the Court, and the village 
released from attachment. The Defendants have hypothecated 
the village, and I wish that it should remain so hypothecated, 
and the case be struck off the file.' 18th September, ISeS.** 

The mortgage was on the same day presented by the Defendants 
to the Extra Assistant Commissioner, who forwarded the case to 
the Court of the Deputy Commissioner, who thereupon, on the 
19th of September, 1865, ordered that the kistbandi be sanctioned 
and the case struck off the file as completely disposed of. 

The Defendants continued to pay the instalments under the 
mortgage up to 15 Jeth, 1929, but failed to pay the instalments 
which fell due in Sumbat 1930 and 1931, whereupon the Plaintiff 
on the 24th of October, 1874, filed his plaint and prayed for a 
decree for E8.7800, the amount of the instalments remaining 
unpaid, with a proviso that in the event of the same not being 
paid up within one year, the rights and interests of the De- 
fendants atid their deceased father in the village in question be 
transferred to Plaintiff, the transaction being then considered ^ 
one of an absolute sale. 

The Defendants in their written statement alleged, amongst other 
things, that in June, 1859, a money decree for Ks.9413. 15a. 3p. 
was passed agaiust Tarapat, their father, and that future interest 
on the decree was not allowed; that the Plaintiff, however, 
fraudulently went on executing the decree with interest, and" 
eventually, in September, 1865, induced Tarapaf and the Defen- 
dants to execute the deed sued on by dishonestly concealing the 
fact that future interest had not been decreed. 
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They also stated that they were igiaorant people, and that they j. c. 
executed the deed under a mistake of fact, i^., under the im- isTs 
pression that future interest had been decreed as represented by ^^ 
the Plaintiflf ; that at the time when the deed was executed only Gk«ui,DA8s 
R8.8798. 4a. 9p, were due under the decree, and that the Defendants v. 

were minors at the time of the execution of the deed. Z^lim.^^ 

The plea of minority was found against the Defwidants, but 

the Deputy Commissioner dismissed the Plaintiffs suit with costs, 
upon the ground that the claim was based on an illegal contaract. 
He held that even if the Plaintiff had a right to demand the sum 
of Es.13,498. 9a. 9p. for which execution had been awarded, there 
was not sufficient explanation as to how that amount was increased 
to Es. 16,498 ; and further, that even if, as the Plaintiffs counsel 
had suggested, the Plaintiflf in making up the accounts with De- 
fendants added interest for the period from October, 1863, to the 
day fixed for the sale of the village in execution, that alone was 
suflScient to vitiate the contract, for, in the view of the Deputy 
Commissioner, it was evident that the Plaintiff was well aware 
that he had no real claim to interest. But he went further, and 
held that the Plaintiff was not entitled to any interest on the 
decree ; that E8.4820 only were due ; and that the Plaintiff, by 
concealment of facts regarding the amount due, and by misrepre- 
sentation of facts, as shewn by the proceedings in the original 
case, and the application for execution for Es*3000 in addition to 
the Bs.13,498 were sufficient grounds for considering that the 
transactions out of which the contract grew were unlawful. 

Upon appeal, the Commissioner was of opinion that there was 
no sufficient evidence of concealment, but that there was misre- 
presentation with regard to Defendant's liability to interest within 
the meaning of definition 1, sect 18, of the India/n Contract Act, 
No. 9, of 1872. He further held that the bond was nothing more 
than a kistbundi ; that no new consideration for it was given ; 
that if the parties had arranged that effect should be given to it 
by the executing Court, it would have been pronounced iovalid, 
as it altered the terms of the decree by the addition of interest, 
which could not be done even with consent of the parties. He 
therefore held that the contract was illegal and void under 
clause 2, sect. 23, of the Indian Contract Act, aad dismissed the 
appeal with costs. 
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J. 0. A special appeal was preferred to the Judicial Commissioner, 

1878 who dismissed it with costs, on the grotind that the deed was 
^^ voidable under sect. 20 of the Indian Contract Act, inasmuch ad 
G^uLDASB i^fj^ parties were under a mistake of fact essential to the agree- 
V. ment expressed in it. Their Lordships are of opinion that there 
Zaum. was no sufficient evidence to prove a fraudulent misrepresentation 
or concealment of facts on the part of the Plaintiff. There was, 
no doubt, a mistake of law on the part of the Defendants in sup- 
posbg that execution could be issued for interest upon the amount 
decreed from the date of the decree to the date of realisation, no 
such interest having been awarded by the decree. But that mis- 
take appears to have been common, not only to the Plaintiff and 
the Defendants, but also to the Assistant Commissioner, by whom 
the order of the 25th of July, 1865, was made for the attachment 
and sale of the village in execution for the sum of Bs.13,498. 9a. 9p. 
Indeed, until the Full Bench ruling of the High Court of Bengal 
in September, 1866, in the case of Mosoodnn LaU v. Bheekaree 
Singh (1), the principle of which was upheld by the Judicial Com- 
mittee in the case of PiUai v. PiUai (2), there were conflicting 
rulings upon the point whether interest upon a decree could be 
levied in execution when the decree was silent as to subsequent 
interest on the amount decreed. 

In that uncertain state of the law, the Defendants not having 
appeared to shew cause, an order was in fact made for the at- 
tachment and sale of the village in execution for the sum of 
Es.13,498. 9a. dp.y which included interest on the decree. No 
appeal was preferred against that order, nor were any other pro- 
ceedings adopted to set it aside. It remained in force up to the 
time of the mortgage, and the village had been actually attached 
and was liable to be sold under it if the compromise had not 
been effected and the mortgage executed. Their Lordships are 
of opinion that the mortgage was not invalid either upon the 
grounds stated by the Commissioner or upon that stated by the 
Judicial Commissioner. It appears to have been executed by way 
of compromise, after an examination of the accounts at which the 
father Tarapat was present ; and it does not appear to their Lord- 
ships that, subject to what will hereafter be said as to a sum of 
Es,3000, part of the money secured, the Plaintiff gained any uut 
(1) 6 Suth. W. R. Mis. RuL 109. (2) Law Rep. 2 Ind. App. 228. 
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conscionable advantage by the transaction; for although he was J. 0. 
not strictly entitled to an execution for interest calculated for a 1B78 
period subsequent to the date of the decree, there seems to be no gj-rg 
resison why he should not have recovered interest as damages in ^^'^'^ass 
an action upon the decree if he and the Court which issued the v. 

attachment had not mistaken his remedy. It is not necessary to Zalim. 
refer to the English decisions bearing upon the subject of recover- 
ing by action interest upon a judgment which cannot be levied by 
execution. In the case of PHlai v. PiUai (1), to which reference 
has already been made^ the Judicial Committee, in reference to 
the question of levying interest upon a decree where the decree 
was silent as to future interest, stated expressly that questions of 
that nature might be raised by separate suit. 

It may be remarked that the rate at which interest was calcu- 
lated for the period between the execution of the mortgage and the 
times fixed for the payment of the instalments was extremely low. 

It appears, however, to have been assumed that the sum for 
which the village was liable to be sold in execution was not 
Rs.13,498. 9a. 9^., but Es.16,498. 9a. 9p. 

The recital in the mortgage is, " Subsequently the 18th of the 
said month had been fixed as the date for sale in liquidation 
of a sum of Er.16,498. 9a. 9p." As to this the Judicial Com- 
missioner says : " In the first Court's judgment the larger sum 
of Es.16,498 9a. 9p. is referred to as entered in one of the pro- 
cesses of execution, viz.. * the notice of sale,' but the extant record 
of proceedings nowhere mentions such a sum. If such a sum was 
ever entered in such a process it must apparently have been only 
through a clerical error." Although there does not appear to 
have been any wilful misrepresentation in this respect by the 
Plaintiff, their Lordships are of opinion that there was no autho- 
rity under sect. 249 of Act VIII. of 1859 for increasing the amount 
for which the village was ordered to be sold in execution from 
E8.13,498 to E8.16,498 ; that the addition has not been satisfac- 
torily explained ; and that the deed ought to be reformed by dis- 
allowing the additional sum of Es.3000. This will reduce the 
sum secured by the mortgage by Es.3000, and a proportionate 
part of the sum allowed for future interest during the period 

(1) Law Kep. 2 Ind. App. 219. ^S^ M. 5 J'i ^ 24 ^ /at 
Vol. V, H 
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J.O. stipulated for payment by instalments, which may be taken in 

1878 round numbers as together amounting to Bs.3480. Deducting 

Skth Bs^lSO, and the eight instalments of the Bs. 14,000 which haye 

^^^ been paid, amounting to R8.6200, from the total amount of 

^. «• , Bs.14,000 secured, there remains the sum of Bs.4820 to be' paid 
Mubuahd) * 

Zaum. by the Defendants to the Plaintiff in order to redeem the above- 

mentioned village. 

Their Lordships will therefore humbly advise Her Majesty that 
the decrees of the three Lower Courts be reversed ; that in the 
event of the I^fbndants paying to the Plaintiff the sum of B8.4820, 
together with the costs of the Plaintiff in the three Lower Courts, 
within one year from the time of the service upon them of notice 
of such order of Her Majesty in Council as shall be made in this 
appeal, or in the event of their paying into the Court of the 
deputy Commissioner of Jubbvlpore within that period the said 
sum of ^8.48^0, together with such costs as aforesaid for the use 
of the Plaintiff, the said villagu shall be freed and discharged 
from the said mortgage ; but that in the event of the said sum of 
Iis.4320 together with such costs as aforesaid, not being paid to 
the Plaintiff by the Defendants, or paid' by ftem into the said 
Court for the use of the Plaintiff within the period aforesaid, the 
said mortgage and conditional sale shall- become absolute, and all 
the right, title, and interest of the Defendants in the said village 
shall be transferred to and vested in the Plaintiff; and in order 
that due notice of such Order in Council shall be given to the 
Defendants, their Lordships will further advise Her Majesty that 
the Plaintiff be ordered to lodge the said decree of Her Majesty in 
^Council in the Court of the deputy Commissioner of Jubhulpore^ in 
order that notice thereof may be given to the Defendants in due 
course, and that the Plaintiff do also deposit in the said Court such 
ail amount as may be required to defray the costs of serving upon 
the Defendants notice of the said order. 

Considering the peculiar circumstances of this case, and also 
the feet that the Plaintiff has not succeeded to the full extent 
of his claim, their Lordships are of opinion that the Eespondents 
pught not to be ordered to pay the costs of this appeal. 

Solicitors for the Appellant: Merriman, Pike^ & iterriman. 

* . V 
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^^uua U.O /cA f^^ ai • icU£^/t/^:s 

SHEO SINGH EAI Dependant; j.o* 



AND 



1878 



MaroU 5, 6, 8 ; 



MUSSUMUT DAKHO and MOORARI LALL Plaintiffs, 

ON APPEAL PROM THE HIGH COURT AT ALLAHABAD. 

Jain Law — Proof of Custom — Widow's Estate — Adoption — Objection to Decree 
as declaratory precluded^ Special Leave having been granted on other Grounds. 

In a suit to establisli a Jain widow's (under the usages and customs of 
the Saraogee religion) right of inheritance to her husband's estate, and to ^ 
uphold her adoption of her daughter's son, as well as his right to succeed /u<L/%y%^ (C 
her after her death, by voiding the pretensions of the Defendant (brother of y 
the deceased proprietor), who claimed as next of kin under Hindu law and /^yL/'^/^&^/ 
under a nuncupative will alleged to have been made in his favour : — ^ ^ 

Held, that although ordinary Hindu law, in the absence of proof of special "^ ^^^CtmJ jA 
customs, has usually been applied to persons of the Jaina sect in Bornbay^ ^ j ^^ ^^ 
yet the Jains possess the privilege of being governed by their own peculiar ./ *! 

laws and customs when the same are by sufficient evidence capable of being *^ ^^^- ' 

ascertained and defined and are not open to objection on grounds of public — > / CHjCw > 
policy or otherwise : ^ 

Eddy on the evidence, that 

(a.) A sonless widow of a Saraogee- Agarwalas takes by the custom ^"tluJ^ 
of the sect a very much larger dominion over the estate of her husband than i ^ 
is conceded by Hindu law to the widows of orthodox Hindus, to the extent ' ^^fy^ 
at least of an absoMe interest in the self-acquired property of her husband. f^fjH J 

(J.) A sonless widow also enjoys the right of adoption without the per- 
missio^of her husband or the consent of his heirs. fiJL^/ 

(c. /^ daughter's son may be adopted, and on adoption takes the plac/|^/^ 
of a begotten son. 

Although it is not an invariable rule that no questions can be raised at the^ 
hearing which are not indicated in the petition for special leave to appeal, 
yet where special leave had been obtained on the ground that important 
questions affecting a large community were involved in the decision sought ^y^< 
to be appealed from, the Appellant was hdd to b« precluded from objecting .^ 
to the decree on the ground of its being declaratory only. ^ *^ 

A right to come to the Court to have a document or act (e.^r., a claim /'^ Ai 
under a nuncupative will) which obstructs the .title or enjoyment of pro- 
perty cancelled or set aside, or for an injunction against such obstructions, 
would be sufficient to sustain a declaratory decree. 

Appeal from a decision of a DivisicMial Bench of the Higl 

Court for the North- Western Provinces (Nov* 27, 1874), passec^ 

after two remand orders made in the suit. 

♦ Present i—^is. Jambs W. Colvilb, Sib Babnes Phacock, Sib Montagu^ ^ 
B. Smith, and Sib Robert P. Collieb. t , . ^ 

Vol. V. I 

' if^ i) fid i ruj mit^m. 
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J. 0, The first Eespondent was originally the sole Plaintiff below, 

1878 and her soit was dismissed by the first Conrt, being that of the 

SheTsTngh J^dg® ^f Meerut, on the 81st of May, 1872. On appeal to the 

^^ High Court the case was remanded to take further evidence, when 

• KU88UMUT the Judge, ha^ng made the second Bespondent a party to the 

j!fj^ suit, decided in favour of the Bespondents ; and this decision was 

afterwards, wilh some variation, affirmed by the High Court in 

the decision appealed from. 

The questions in the case were as to the laws governing Jains 
^^ of the Saraogee caste or sect as regards the right of a sonlesa widow 

of a Saraogee Jain to adopt without authority'from her husband or 
the consent after his death of his' nearest relative, and as to the 
estate and rights of her and of her adopted son after her making 
^ch adoption. 

The facts of the case, the circumstances out of which the suit 
arose, and the pleadings, are sufficiently set forth in the judgment 
of their Lordships. 

On the 27th of November, 187^ the High Court (Turner and 
Brodhursi, JJ.) delivered the judgment under appeal, which con- 
tained the following review of the decisions in India relating to 
the laws and customs of the Jains : — 

*' The Appellant contends that the applicability to Jains of the 
laws of the Brahminical Hindus, or what is generally termed 
Hindu law, has been established by so many rulings that this 
Court is bound to apply it in this case. As has been before 
mentioned, in remanding this suit for trial this Court expressed 
its opinion that. the customs of the Jains should be ascertained by 
investigation, thus intimating that it was not -to be assumed that 
the Hindu law applied; and on considering the rulings which 
have been cited by the learned counsel and pleaders at the Bar of 
the Court, we come to the conclusion that so far from constraining 
the Court to apply the Hindu law to Jains where there is reliable 
evidence that the customs of the sect are at variance with that 
^'^ law, the weight of authority requires us in such cases to give 
effect to the particular customs of the sect. 

" The earliest case brought to our notice is Maharajah Govind- 
nath Boy v. (hflal Ohand and Others (1), decided by the Presidency 

(1) 5SeJ.Rep..276. 
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Sadder Court, in 1833. In that case Utam Chand, a Jain, had in a j^ o. 
letter addressed to Motee Chand, authorized his wife to adopt as a isrs 
son a person to be selected by Mqtee Chand, and had directed that sh^^^qh 
his estate should be made over to the son so adopted. Motee ^^^ 
Chcmd died without having made a selection, and Maya Cumariy Mussumut 
Vtam Chand^s widow, adopted Chilal Chtmd, whom after some 
years she put in possessiSn of her husband's estate, and sub- 
sequently, on the ground of misconduct, ousted from the estate, 
claiming that she was entitled to resume it by reason of his mis- 
conduct. After the adoption, and prior to the resumption of the 
estate by the .widow, she had defended a suit, brought by a 
stranger, who claimed a portion of the reputed estate of her 
husband, and assented to a compromise, whereby a portion of the 
property claimed was surrendered. Oulal Chand then sued to 
recover possession of the estate and to set aside the compromise. 
The validity of the adoption being questioned in appeal to the 
Sudder Dewany Adawlut, the Judge, Mr. C T. Sealy, took the 
opinion of the pundit of the Court, who reported that by Jain 
law ^ a sonless widow may adopt a son just as may her husband 
for the performance of rites, that the sanction of her husband or 
the direction of the yats or priests is not essential, that an elder 
son may be adopted as a son, and that the age qualifying for 
adoption extends to the thirty-second year.' Before the case was 
decided, Mr. Sealy left the Presidency Court, and Mr. Watpole^ 
before whem the case then came, recording his opinion that by 
Jain law the adoption was valid, and that the pundit seeme4 to 
support a right of disposition as vested in the widow, and that a 
question arose whether the widow was competent to aliene the 
property surrendered by the compromise, directed the Judge of 
Moorshedahad to obtain an exposition of the Jain Shastra on these 
points from some impartial yats (priests). Of four Jain priests 
consulted in consequence of this direction, three gave their opinion 
that the widow, as manager, was competent to make the com- 
promise and to depose Oulal Chand, if he had been guilty 
of any impropriety opposed to the religious tenets of the Jains. 
The fourth priest who dissented in part from these dicta, pro- 
nounced an opinion which was subscribed by two other Jain 
pundits, to the effect following : — * A widow is not competent to 

I 2 
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J. a aliene her husband's estate — existing an adopted son. The pundits 

1878 haye written that a widow may depose an adopted son ; this is not 

Shbo SiN&a correct. The authorities allow of such deposition in the case of a 

^^^ Swaichha son, or one chosen by the wife without sanction of her 

MussuMUT husband and the gurus. If he be destitute of virtue, she may 

' depose him. It is also incorrect that the widow, by way of com*- 

promise, can alienate her husbaud's property, for such doctrine is 
opposed to the Jain Shastras — in case a minor son, lineal or 
adopted, exist. So likewise it is erroneous, as asserted by the 
imndits, that the widow existing a son is competent to perform 
-every act' Eventually, the Judge of the Sudder Dewany Adawlut 
:set aside the compromise, holding that the adoption was valid, 
that the adopted son could not be bound by the decree obtained 
in a suit to which he was not a party, and that the widow was 
estopped by a compromise she had made with the adopted son 
^pendente lite from asserting the deposition of the adopted son. 

" Some observations were made by the learned Chief Justice of 
Bombay (see 10 Bombay H. G. E., p. 255) on the expression used 
by the j)undit of the Court in delivering his opinion that the 
widow might adopt *for the performance of rites/ It may be 
assumed that the pundit was an orthodox Hindu, and he may 
have been misled by his more intimate acquaintance with his . 
own law to attribute to adoption among the Jains an object 
which is foreign to it. At present we are only concerned with 
the case so far as it affords an instance in which the Courts of this 
country have not felt constrained to apply the ordinary rules of 
orthodox Hindu law to Jains, but have grounded their decision on 
the result of an investigation into the customs of the sect. 

**We propose to consider next the rulings of the Courts in 
these provinces. 

*^ In Mmsamat Chimnee Baee, and Sooja Baee v. Mussam^i Oubhoo 
Baee{l) the Sudder Court, North- Western Provinces (Messrs. JB^W^, 
Browny and H.^.Harrington)^ observed that it was unnecessary to 
refer to the pundit of the Court for an opinion as to the Jain law 
on a question arising between Jains, when his authority as the 
expositor of the doctrines oT a professedly dissenting sect was 
impugned by one of the parties, and that the course pursued was 
(1) S. D. A., N. W. P., Rep. 1853, p. 636. 
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a proper one, namely, of leaving it to the Plaintiflf to establish by J. C 
any. means in her power the exemption of her sect from the 1878 
orthodox doctrines, which was a- question of fact to be tried and gHBo Singh 
decided on the proofe of the parties, and the judgment proceeds : ^^ 

" * Accordingly a large body of evidence was adduced on this Musscmut 

point, on the side of the Plaintiff, comprising; the depositions of a ' 

number of persons of the same persuasion, together with a state- 
ment delivered by a law oflBcer of the Court in another case in 
which it was distinctly declared that the Saraogees, as followers of 
Parus Ncmthf differed materially in their creed and worship from 
the orthodox Hindus, and that the difference was so essential that 
the proximity of their temples to those of the orthodox Hindu 
was forbidden in the provinces. The Court finds the same view of 
the tenets of the Saraogee sect taken in a book published by 
authority where the Sarawukwanees or Saraogees are described as 
following the Jyn Dhurm in contradistinction to religious tenets 
of the worshippers of Vishnoo, and their supreme muth is stated 
to be situated at Delhi (1). Thedecision of the Presidency Court 
of the 23rd of March, 1833, has recognised the broad dis|inction 
between the tenets and usages of the Jain sect and the rest of the 
Hindu community, and the right of the members of the former 
persuasion to an adjudication of matters in dispute regarding 
questions of inheritance on their own shastras.' Adopting this 
principle of decision, the Court held it proved by the best 
evidence obtainable that the usages of the Jain sect did not 
impose the same condition as the Hindu law respecting ages •as 
a qualification for adoption, and it also held that on the death 
of an adopted son without issue in the lifetime of his adoptive 
mother, the right of further adoption vests in the widow, and does 
not revert to the adoptive mother, observing *that the want of 
any st^dard authority for the law of the Jain sect had compelled 

the Lower Court to have recourse for the elucidation of the point 

t 

to the evidence of witnesses of the same creed, in confirmation 
of an opinion to the same effect delivered by a jatee or high 
priest of the sect,' 

(1) Summary of the law and cus-. in Council of Bombay, in the year 1827, 
toms of Hindu castes, published by p. 101, 
order of the Honourable the Governor 
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J. a Again in Munnoo v. Oohvl Pershad (1) the Sudder Court, North- 

1878 Western provinces (Messrs. Money and Morgan) ruled that questions 
Bheo Singh ^^ inheritance between the parties who were Saraogees should be 
^ ascertained on the best evidence procurable, and the suit was 
ft^BBDMUT remanded that it might be so decided, and when, after a new 
— trial, it again came, before the Sudder Court (Messrs. Lean and 
Boss) (2), the Court after stating it was admitted by both parties 
that the Saraogee sect have no * scriptures,' religious or legal, 
whereby such points (questions of inheritance) could be authori- 
tativ^ely decided * considered it' clearly * established that their 
social and domestic laws, while resembling generally those of the 
orthodox Hindus, are regulated by immemorial custom, which 
on the occasion of a dispute arising can only be ascertdned by 
the evidence of intelligent and influential members of the sect, 
and consequently it held, in accordance with the great prepon- 
derance of evidence, that the rights of an adopted son, according 
to the laws and customs in force among Saraogees, are in all 
respects the same as those of a begotten son, and that he is entitled 
to inhqfit from collaterals. 

" In an unreported case, Eoolas Base v. Bhowani and Others^ 
decided by the Sudder Dewany Adawlut North- Western Pro- 
vinces (Messrs. Boherts and Edwards) on the 7th of November, 
1864, the point at issue was, whether the widow of a Saraogee 
succeeded to and was competent to alienate the ancestral and 
undivided real estate of her husband. The Judge of MeertU, 
knowing that the Jains at Delhi were a wealthy and respectable 
community, framed and sent t6 the Deputy Commissioner at 
Ddhi the following questions, requesting him to ascertain from 
undoubted Jain authority the law by which the Jains were 
governed on the points suggested by the questions : — 
*** Does the Saraogee sect observe the Hindu law or no?' 
** * If they do not observe Hindu law, does their law allow a widow 
to alienate the real property ancestral and undivided left to her by 
her husband ? According to the rules of the Saraogee sect, has a 
widow absolute control and power of disposition, alienation, &c.^ 
over the real property ancestral and undivided left to her by her 
husband, or has she only a life interest in the property ? ' 
(1) S. D. A.,N. W.P.,Kep. 1860, p. 263. (2) S. D. A., N. W.P., Rep. 1862, p. 51. 
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" The Deputy Commissioner returned the following replies given J. 0, 
by three Saraogees, whom he reported to be Sahookars (bankers) 1878 
of great influence and respectability. ShbTsikgh 

"*In religious matters the Saraogees observe the rules pre- ^^^ 
scribed by their own Dhurm Shastras. The widow in the event of Mussumtjt 

there being no issue is (competent to alienate the whole property . 

(many imaginable kinds of property) of her late husband, accordmg 
to ancient usages and the custom of the brotherhood, a widow has 
absolute power (iktiar kamil) over real property ancestral and 
undivided left by her tusband, as though it were personal pro- 
perty ; just the same power that her husband had/ 

" The Judge having received these opinions, adopted them, and 
held the widow competent to aliene the property. 

" The Sudder Court in Special Appeal admitted an objection 
that the answers of the Jains who had been examined at Delhi 
were inadmissible in evidence, as they had not been taken on oath, 
lind directed a re-trial, intimating that a fresh commission should 
issue in due form to Delhi, and that commissions should also be 
issued to Benares and any other places in the North- Western Pro- 
vinces in which Jains were known to reside. At the hearing of 
the case which we shall next have occasion to mention, the Judges 
of the Sudder Court, North- Western provinces, desired to ascertain 
the result of the new trial which had been ordered, and in reply 
to an inquiry made by the Eegistrar the Judge of Meerut reported 
that the case had been decided by arbitration, that the arbitrators 
upheld the widow's right of alienatioD, that the decision was in 
substance and effect in accordance with the opinions of the resi- 
de»ts of Delhi, and that the result of the commission to Benares 
shewed jthat the general opinion of the persons examined there 
was to uphold the same view. 

** Adverting to the proceedings in this case, the Sudder Court 
(Messrs. Edwards ajid Spankie), in another imreported case, Behari 
Loll V. SooJchasi Lail, decided on the 16th of November, 1865, held 
that a Saraogee widow has the right to aliene her husband's 
share of undivided ancestral estate, and against the protest of 
the brothers of the deceased sustained an alienation made by a 
Saraogee widow and her son, who, it was alleged, had been adopted 
by his maternal grandfather. 
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J. O. *^In Aikhab t>a8S v. Joogul Kishore (1) the Defendant assertisd 

1878 that a Jain widow took an absolute interest in her husband's 
Bbbo^or estate, and was competent to aliene it as she thought proper^ 

^^ The majority of the Judges held^ not that the parties as. Sarao- 
MTJ8817MTJT gees were subject to Hindu law, but that the Defendant was bound 

* by the decision passed in another suit, in which he had as Plaintiff 

claimed cer^in property as devolving on him by the same gift on the 
same averment as to the Jain law, and his claim had in appeal been 
dismissed, the Appellate Court holding the Hindu law applicable. 
^In an unreported case, Heera LaM v. Mohim and Muaaumat 
Bhiro, decided the 24th of February, 1873, the Plaintiff sued to 
set aside the sale of a house by a Saraogee, alleging that it had 
been jointly acquired by his father Ghoorun and his uncle Purma^ 
the husband of the widow. The Defendant justified the sale on 
the ground that the house was the sole property of Pu/rma, on 
whose death the widow took, by the law of Jains, such an inte- 
rest in his estate as entitled her to alienate it at her pleasure, 
and that she had effected the sale for purposes wbicdi, if Hindu 
law were applied to the case, would justify the sale, namely, to 
discharge a mortgage debt and to defray the expenses of her 
daughter's marriage. The Court of first instance found the 
house had been purchased by Ghoorun and Piirma ; that although 
there were instances in which Jain widows had been permitted to 
alienate their husbands' estates there was no sufficient proof of the 
custom, and holding that Hindu l^w was applicable, it declared 
the sale null and void. 

**The Judge of Agra (Mr. E. Gi Keene) found that the house 
belonged solely to Purma, and that the alienation had been ad- 
mittedly made for legitimate family purposes, and relying on the 
rulings of the Sudder Dewany Adawlut, North- Western Provinces, 
to which we have adverted, he held that the case fell to be decided 
by the law of the Jains, and that Hindu law was no more applica- 
ble to Jains than to European Deists, but without ruling distinctly 
that the evidence was sufficient to prove that among Jains a widow 
was competent to aliene her husband's estate, he recorded a finding 
in the following terms : — 

" * The Lower Court does not deny that evidence has been pro- 
(1) S. D. A., N. W. P., Rfep. 1865, p. 246. 
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duced to shew that ah'enation had been occasionally permitted to j. o. 
widows of that tribe.' 1878 

" The case was then brought before the Court in Special Appeal, ShboSingh 
the honourable Judges (Pearson and SpanJcte) before whom it ^^ 
came for hearing, state in their judgment that it was not con- Mussumut 

tended by the Appellant that the Hindu law, as such, was appli- 

cable to Jaius ; but that the Hindu law and Jain law did not differ 
in respect of the interest taken by a widow in her husband's estate, 
and, quoting the paragraph in the decision of the Court below, 
which has been cited by us, they observed that occasional per- 
mitted instances were iusufiScient to establish a right by custom 
of alienation, and they remitted an issue as to the nature of the 
widow's estate under Jain law, aud an issue as to the ownership of 
the house, to the Lower Appellate Court for further investigation. 
The Judge again held that the house was purchased by Purma 
alone, and that it was clear that in several 'instances where a 
widpw and collateral heirs survived a Jain, the widow succeeded, 
and with a right of alienation. He found that this was proved 
not only by the witnesses for the Defendant, but by some of the 
witnesses adduced by the Plaintiff, who, while asserting generally 
that Hindu law applied to the Jains, * admitted on cross-examina- 
tion that they were unable to cite any case in which it did so, and 
were obliged to admit that they knew of eases where it had not/ 
Objections were taken to these findings, and the case coming 
before the same Bench, it was held by the High Court that the 
evidence only went to shew, and did not, in the opinion of the 
Court, satisfactorily prove that occasional alienations had taken 
place, and holding there was no sufficient proof of special custom, 
it declared Hindu law applicable. The High Court also differed 
from the Judge as to the original ownership of the property, and 
found it had been purchased by the brothers Choonm and Purma 
jointly. In the event it reversed the decree of the Lower Appel- 
late Court and restored that of the Court of first instance. 

** We have examined all the precedents of the Sudder and High 
Courts of these Provinces which have been cited in the course of 
the arguments Nothing is to bo found in them which could be 
construed as constraining the. Court to apply to Jains Hindu " 
law, whatever be the evidence as to Jain custom, but, on the other 
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J. 0. hancl^ they go to shew that where a Jain has succeeded in estab- 

1S78 lishingy by such proofs as are in the judgment of the Court suffi-^ 
Sbbo SiHOH cienti a custom of inheritance preyailing in his sect, then, whether 

^ the custom be at variance or in accordance with Hindu law, the 
MuflBUMUT Courts are boqnd to give eflfect to it, nor is there anything contra^ 

* dictory of this position to be found in the rulings of other Courts 

of British India. 

, '* In Lalia Mohabeer Pershad v. Mussamat Kundtm Koowar (I) 
(Sir Barnes Peacoeh^ Chief Justice, and Mr. Justice Louis Jaeksan) 
the learned Chief Justice expressly stated that no evidence had 
been given to shew what, according to the usages among the 
Jains, are the rights of a widow as regards inheritance, and it was 
held that * in the absence of evidence to prove that the rules of 
inheritance among the Jains are not the same as those of orthodox 
Hindus,' the Court could not say * that the Jains are not governed 
by the Hindu law* of inheritance applicable in that part of the 
country' in which the property is situate, viz., the Dayabbaga in 
Lower Bengal generally, the Mitakshara in the Mitakshara districts 
and the Mithila country.' 

" It will be observeH that the Court did not declare it would 
not take notice of a Jain custom if proved, but that in the absence of 
proof of such custom the Hindu law of inheritance was applicable. 
** To the same eflfect is the recent ruh'ng of the High Court of 
Bombay in Bhagvandas Tejmal v. Bajmal (2), where it was alleged 
that by Jain custom after the widow's death the husband's heirs 
were entitled, with the consent of the punch, or leading members 
of the sect, to adopt a son to the deceased husband and to vest in 
him the estate. The Court refused to recognise the alleged custom, 
because it held it insuflSciently proved. The Court observed 
* that not a single yati or pundit or priest or other expert, either 
in the lore of the Jainas or the Brahmans, has been called to prove 
the alleged custom. The Plaintiflf has failed to prove the ex- 
istence of any such deviation from the Hindu law of this Presi- 
dency as he asserted;' and, on the other hand, it declared it 
accepted the ruling, that if the evidence of an uninterrupted 
general custom be satisfactory and above suspicion the Court is 
bound to give eflfect to the custom. 

(1) 8 SiitlL W. R. p. 116. (2) 10 Bomb. H. 0. R. 241. 
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** With all the respect which Courts in British India owe to the j. Oi 
eminent Judges by whom Lcdla Mohabeer Pershad v. MussamcU i878 
Kvmdmi Koowar (1) was decided, we cannot avoid the expression g^^j^ ^j^^ 
of a doubt whether, in the absence of proof of Jain custom, it was ^^ 
rightly held that the Jains are to be governed by the Hindu law Mussitmut 

of inheritance applicable in that part of the country in which the ^i r " 

property is situaie. This would be to apply to Jains a lex loci 
which is not applied to orthodox Hindus in matters of succession. 
In BtUehejmtty Duttue and Others v. Rajunder Narain Bae (2) it 
was ruled by the Privy Council that succession in a Hindu family 
which had migrated from a district in which Mithila law was m 
force to a district in which it was not in force was governed by 
the Mithila law, it being proved that the family had retained 
the religious ceremonies and observances of the Mithila. . 

"The same principle of decision was adopted by the Privy 
Council in Bani Sreemutty Dibeah v. Bani Koond Luta (3), and in 
Soarendro Nath Boy v. Mussamut Heeramonee Burmoneah (4). 

** In the Kojahs and Memons' Case (5) the late Chief Justice 
of Bombay y Sir E. Perry, in a most able judgment examined the 
principles by which Indian Courts should be guided in determining 
questions of succession arising between persons who are dissenters 
from the principal religious creeds in India. ' After examining 
the arguments of the jurists Thebwat and Austen on the origin and 
force of customary law, and declaring that ^the customs of castes 
are eminently personal, and are as clearly traceable and distinct iy 
one locality as another,' the learned Chief Justice enunciated the 
following rule : ^ It appears to me that if a custom has been 
proved to exist from time whereof the memory of man runneth 
not to the contrary, if it is not injurious to the public interests, 
and if it does not conflict with any express law of the ruling 
power, such custom is entitled to receive the sanction of a Court of 
Law/ And again : ^ The conclusion I draw is, that if a. custom 
otherwise valid is found to prevail among a race of Eastern origin 
and non-Christian faith, a British Court of justice will give effect 
jLo it if it does not conflict with express Acts of the Legislature/ 

(1) 8 Suth. W. E. 116. (3) 4 Moore's Ind. Ap. Ca. 292. 

(2) 2 Moore's Ind. Ap. Ca. p. 132. (4) 12 Moore's Ind. Ap. Ca. 81. 

(5) Perry's Oriental Cases, 110. 
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J. 0, ** In Bitheurn LdUaJi v. Soojwn, Mull Lallah (1) the son of a Jain 

1878 living in Madras sought to enforce a partition in the lifetime of 

8beo Singh ^^^ father, founding his claim on Hindu Mitakshara law. Mr« 

^^ Justice Holloway fin dismissing the suit, thus expressed himself: — 

MD88UMUT <The condition of this people is the same as the condition of 
Dakho, 
— « the people at the breaking up of the Eoman Empire ; and from 

their peculiar historical condition there is nothing like a lex loci 
applicable to them. • . . Have these people submitted to Hindu law ? 
Mr. 0' Sullivan says that the son succeeds his father. This, how- 
ever, is elementary law, and is a generic point in all systems, of 
of law. But see as to adoption among these Jains ; it is different 
from that followed by the Hindus. It is a specific difference, for 
it is an adoption of majors, whereas Hindu law prescribes infant 
adoption. The Jain does not care for ceremonies, and therefore 
he adopts at any age. This difference is remarkable. Adoption 
is a religious element in the one law, it is not in the other. 
. . • . Even if Hindu law were applicable, I am not bound to 
apply the doctrines of the commentators to these people centuries 
after they had left the Hindu system.' 

** Lastly, in Abraham v. Abraham (2) the Privy Council, in 
dealing with the case of Christian converts from Hinduism, de- 
clared that the regulations which prescribe that the Hindu law 
shall be applied to Hindus, and the Mohamedan law to Mohame- 
dans, must be understood to refer to Hindus and Mohamedans not 
\fy birth merely, but by religion, and that the case fell to be 
decided by the rule of equity and good conscience. Applying 
that rule, their Lordships held that the course which bad been 
adopted of referring the decision to the usages of the class to 
which the convert had^ attached himself and of the family to 
which he belonged, had been most consonant both to equity and 
good conscience ; and the judgment contains the following passages, 
which appear to us to have a material bearing on the question we 
are now considering : * Custom and usages as to dealing with pro- 
perty, unless their continuance be enjoined by law, as they are 
adopted voluntarily, so they be changed or lost by desuetude. . • ^ 
If the spirit of an adopted religion improves those who become 
converts to it, and they reject from conscience customs to which 
(1) 9 Madras Jur. 21. (2) 9 Moure's Ind. Ap. Ca. 239. 
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their first converted ancestors adhered, raust the abandoned usages J; a 
be treated by a sort of fioHojims fits still the enduring customs of 1878 
the family. If it be so as to things which belong to the juris- giaiTsniort 
diction of conscience, is it so as to things of convenience or ^^ 
interest ? Surely in things indiflferent in themselves the tribunals Mussumut 

which have a discretion, and have no positive lex fori imposed on * 

them, should rather proceed on what actually exists than on what 
has existed, and in forming their* own presumptions have regard 
to a man's own way of life than to that of his predecessors. 
Though race and blood are independent of volition, usage is not.*' 
" We have exhausted the authorities which occu,r to us on the 
question which lies at the threshold of this case. It appears to us 
that there are clearly no grounds for asserting that we are con- 
strained to go the length the Appellant desires, and to hold that 
the Hindu law is to be applied whatever be the proved usage of 
the sect. It is also clear that the Court by whose decision all 
Indian Courts are to be guided has distinctly recognised the 
fundamental principle that in British India there exist secta of 
dissenters from the two creeds whose adl^rents are the most 
numerous, and that the laws of succession among these sectaries 
are to be determined, not according to any lex loci, but according 
to the proved usages of the sect ; and it has been shewn that 
although in the absence of evidence of the particular customs of 
the Jains, Hindu law has been held applicable tp them, it ha& 
never yet been ruled that they are to be deprived of the liberty* 
accorded to every sect in this country in the absence of positive 
law, to require the Courts to determine their rights of inheritance 
according to the established usage of the sect. This Court then 
rightly instructed the subordinate Judge to inquire into the 
customs of the sect of which the parties to the suit are memberd, 
and to be guided by the result of that inquiry." 

Doyne, and Bailees, for the Appellant, contended that inasmuch 
as the right of the original Plaintiff, Mussumuf Dahho, to enjoy 
ifor her life the lands in suit had never been disputed or disturbed, 
she had no loom standi to maintain a suit of such a declaratory 
and prospective nature as that disclosed by the plaint : see sect. 15 
of Act VIII. of 1859. The Appellant had never impugned that 
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J. 0. rights and in fact his only material interest was that if Mo$rari 

1878 was validly adopted and married, and had no brothers and sisters, 
Bbeo Singh ^^^ ^^^ withoat issue leaving a childless widow, then 3uch child- 

-^^ less widow would have a title preferential to that of the Appel- 
MusBUMUT lant. [SiB James W. Colvilb : — ^In your written statement you 

' seem to set up a present interest in the estate.] As the Plaintiff 

launched the suit it was hostile to Moorari — ^to her own daughter 
and the other children of that daughter, bom or unborn. It was 
a mistake of the pleader to set up an absolute title on the part of 
the Defendant ; but no evidence was called in its support, or to 
establish the alleged nuncupative will. The injustice to the 
Defendant was that he was burdened with all the costs of a liti- 
gation which had settled nothing. Beference was made to 
Sreenarain MiUer v. 8. Kiskensoonderee Dosaee (1) ; Nilmony Singh 
V. EaXlychwm Battachurjee (2). [Sib Montague E. Smith : — Set- 
ting up a will is an act, not an assertion.] KcUhama Natehiar v. 
Dorasinga Tever (3) ; Forbes v. Ameeroonissa Begum (4) ; Shah 
MukJcmi Loll v. Sree Kishm Smgh (5). 

Cowiey Q.C., and CoweU, for the Eespondent, contended that 
some consequential relief could be given on what appeared in the 
suit, and that that was sufficient to found a jurisdiction to make 
a declaratory decree. If the existence of the jurisdiction was 
established, and the question was reduced to one of its discretionary 
exercise, they submitted it was not a case to interfere with the 
discretion already exercised by both Courts in India. The defence 
shewed that the Appellant claimed an exclusive title ; that be had 
set up a nuncupative will in his favour, and had persisted in it 
down to the latest stage of the litigation ; that he had delayed 
and prevented the completion of the wajibulurz. By the latter 
act he had obstructed the full right and enjoyment of her pro- 
perty by the widow, and had practically destroyed its saleable 
value* TJiey referred to Sadut Ali Khan v. Abdool Qunny (6), 
and Story's Equity Jurisprudence, par. 711 (a). It was more 
than a mere assertion, as in the B^ijah of Paehete's Case (2). Here. 

(1) 11 Beng. L. E. 171, 187. (4) 10 Moore's Ind. Ap. Ca. 359. 

mXi/1 t5li5^/?'^^'fe(2) ^^ ^®P- *^ ^^ -^P- ^^- (^) ^2 Moore's Ind. Ap. Ca. 167. 

f^n f^^i> \ f ^3j j^j^ jgQ^ ^gj 3L1 Beng. L. R. 203, 226. 
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on the Defendant's objection, the 'Settlement Officer refused to J. CI. 
,make out the wajibulnrz in the manner in which the plaintiff was 1878 
entitled to have it made out, and instead thereof he made, at the q^^ Sjuqm 
Defendant's instance, an entry requiring legal steps to clear up a ^^' 
matter of title and present right. Moreover, the petition on which Mubsumut 

special leave to appeal had been obtained, had referred only to 

questions of great public importetnce being involved, and it does 
not appear that any leave was granted to appeal cm the ground 
now taken, or that leave would have been granted at all for the 
purpose of taking it, and thereby excluding the decision of the 
•important questions involved. Uberrima fides is required on the 
part of those who apply for special leave to appeal : see Bamsdbuh 
Bose V. Monmohinee Dossee and Others (1). And it is not competent 
to a suitor to obtain leave to appeal for a specified purpose and 
defeat that purpose by insisting on objections which were concealed 
at the time of the application* 

Dayne, replied. 

Theib Lordships reserved their decision upon this preliminary 
point, and directed that the argument should be proceeded with 
on the merit& 

Doyne, and Bailees^ for the Appellant. 

CovoiBf Q.C., and Cowell, for the Eespondents. 

The judgment of their Lordships was delivered by 1878 

S3 Montague B. Smith :— April 13, 

This is an appeal from a judgment of the High Court of the 
North-west Provinces, which substantially affirmed a decree of the 
subordinate Judge of Meervit. 

' The suit was originally brought by the Eespondent, Mussumvi 
Bahho^ the sonless widow of Ishq LdU, in her own nannj ; Moorari 
Lcdl, her daughter's son, whom she had adopted, being afterwards 
added as co-Plaintiff. The Defendant (the Appellant) was a 
younger brother of Ishq Loll. 

The family were Saraogee-Agarwalas, one of the divisions of the 

(1) Law Rep, 2 Ind. Ap. 71; fk 4M i<74 '- lliM l(i 
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J. 0. sect of Jains, whose laws and customs with regard to a widow's 

1878 estate and her power of adoption differ, as the Respondents allege, 

8HBoSiNaH fr^^'^ *^® ordinary law by which Eindas are governed. This 

^^ difference gives rise to the principal questions to be decided in the 

MuBsuMTjT present suit. 
Dak BO 
' Ishq Lall died in 1867. He left considerable property, including 

government notes to the value of upwards of five lakhs of rupees. 

The widow took but the certificate of administration of his estate, 

and obtained possession of it. 

It is admitted that the adoption by the Mussumtd of her grand- 
son was made without any authority expressly derived from her 
deceased husband, and without the consent of his kindred — ^an 
adoption therefore, which on that ground, as well as by reason of 
the relationship of the parties, would be invalid by ordinary 
Hindu law. 

The immediate occasion of the. suit arose in the following 
manner : — Ishq Lcdl, who had been an army contractor, received 
from the Government as a reward for services rendered during the 
mutiny a grant for his life of the zemindary of mouzah JVa&aK, in 
pergunnah Baghpat, an estate to which Government had acquired 
title by forfeiture. After his death the Government offered to 
sell the mouzah to his widow, and she purchased it at the price of 
£s. 6,206. It has been assumed that the purchase-money was 
paid out of the proceeds of her deceased husband's estate. It 
appears that whilst making up the wajibulurz (a document called 
by the subordinate Judge **the village administration paper"), 
the Settlement OflScer called upon the widow to name her suc- 
cessor to the mouzah, with a view to enter the name in this 
paper ; and that in answer to this requisition she requested that 
the name of Moorari Lodl should be recorded as her adopted son 
and successor. The Appellant objected to this being done, and 
the Settlement Oflficer thereupon ordered the following special 
entry to be made in the wajibulurz : — 

" Para. IX, Eegarding special tribes and customs of adoption, 
second marriage, or succession. 

** Mussvmut Dakho desired that MoorariLaUy her daughter's son, 
whom she adopted, should succeed her after her death. But Shea 
Singh Bai, the younger brother of her husband, on hearing this. 
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objected that it is illegal that an adoption should take place with j. o. 

oat the permission of the husband's near relations. The Settlement 1878 

OflScer therefore passed the following Order on the 15th of July, sh^^^Singh 

1871: *The parties may get this point decided by the Civil ^^ 

Court, and all points of this paragraph shall be decided by order Musbumut 

of the Civil Court.'" ^i!!""' 

Both the Courts in India have stated that the Settlement 
Officer, in calling upon the Mussumut to name her successor, acted 
in excess of his powers. It has not been shewn what is the precise 
object of the wajibulurz, nor what are the regulations or orders 
under which it is made. The reference to " Paragraph IX. Eegard- 
ing special tribes and customs of adoption, second marriage, or 
succession," seisms to indicate that when these special customs 
are found to exist, it is desired that they should be recorded for 
the information of the Settlement authorities. The Settlement 
Officer directed that the order he had made for the above entry 
should be communicated to the Mussumut by the Tahsildar, and 
that she should be advised to havq the question settled by the 
Civil Court. 

The present suit was thereupon brought ; and, in consequence 
of an objection which has been taken to its maintenance, as being 
a declaratory suit only, it will be necessary to advert to the pro- 
ceedings in it. 

The plaint (the widow being sole Plaintiff) asserts in a general 
and somewhat informal manner her claim to be maintained in 
possession " by establishment of Plaintiff's exclusive right of in- 
heritance to the estate of her husband, composed pf the mouzah 
above described, and to uphold the adoption of Moorari LaJl, 
Plaintiff's daughter's son, as well as his right permanently to 
succeed her after her death, by voiding the Defendant s preten- 
sions, under the usages and customs of the Sarogi religion." It 
then alleges that the Defendant during the progress of the late 
settlement, raised the objection that the widow cannot, unless with 
the consent of the relations of the family, make an adoption, and 
that the Plaintiff was referred to the Court by the Settlement 
Department. 

The Defendant, in his written statement, after objection to the 
Vol. V. K 
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J. 0. suit on the grounds that the adopted son was not made a party to 

1878 it, that the entry in the wajibnlurz did not give a cause of action, 

Sheo Singh ^>^^ that the suit was unnecessary and premature, stated his 

^^ defence on the merits as follows : — 

^T>^r " 3rd. The law of inheritance applicable to the Jains is nothing 

different from the Shastras. They are all subject to the common 

Hindu law. Therefore, both according to law and custom, the 
adoption of a daughter's son is invalid ; moreover, the custom of 
adoption is not universally recognised among the people of this sect. 

'' 4th. Among the Jains, a widow is not competent of herself 
to adopt a son, unless with the permission of her husband or the 
consent of the near heirs. 

*^ 5th. The Plaintiff, as heiress of her husband, possesses only 
a limited interest. Her right is not permanent, and she has no 
power to alienate the property. The Defendant, the brother of 
the deceased, is, under the Shastras as well as a verbal declara- 
tion of lahq LdU, the owner and possessor of the whole of his 
estate. The Plaintiff only possesses a portion of the property 
by way of maintenance for her life. She will hold it as long 
as she lives, and then the Defendant will be entitled to it as 
reversioner." 

Evidence having been taken respecting the customs and tenets 
of the Saraogee-Agarwalas Jains, the subordinate Judge, without 
specifically deciding upon these customs, dismissed the suit on the 
ground that the Plaintiff, by adopting a son who, upon adoption, 
would become, if his adoption were valid, heir to his father, " had 
raised a barrier " to her own claim of absolute right. Upon appeal 
to the High Court, the Judges were of opinion that the subordinate 
Judge had not suflBciently inquired into and ascertained the 
special customs of the Jains, and that he was wrong in dismissing 
the suit. The Court, therefore, remanded the suit under sect. 351, 
Civil Procedure Code, and directed that an opportunity should be 
given for making the adopted son a, party to the suit. 

The following passage of the judgment contains the view of the 
Court with regard to the nature and scope of the inquiry to be 
made by the subordinate Judge : — 

'* We are invited by the pleaders of the parties in this Court to 
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giye directions to the Court below on the questions of Jain law 
which are raised in this suit. 

** The Jains have no written law of inheritance. Their law on 
the subject can be ascertained only by investigating the customs 
which prevail among them ; and for the ascertainment of those 
customs we think the Court below would exercise a wise discretion 
if it issued commissions for the examination of the leading 
members of the Jain community in the places in which they are 
said to be numerous and respectable, viz., Delhi, MuUra, and 
Benares. The questions to be addressed to these gentlemen would 
be the following : — 

"*What interest does the widow take under Jain law in the 
moveable and immoveable property of her deceased husband? 
and does her interest differ in respect of the self-acquired pro- 
perty and the ancestral property of her husband ? Is a widow 
under Jain law entitled to adopt a son without having received 
authority from her husband, and without the consent of her 
husband's brother ? May a widow adopt the son of her daughter ? 
By the adoption of a son, does the adopted son succeed as the 
heir of the widow or as the heir of her deceased husband ? 

" * Has the adoption of a son by a widow any effect, and (if 
any) what effect in limiting the interest which she takes in her 
husband's estate ? And if the subordinate Judge considers that 
the verbal gift which the Eespondent alleges is established by 
proof, he might further inquire whether such a gift is valid as 
against the widow ?' " 

Upon the suit being thus remanded, Moorari Loll, the adopted * 
son, was made a co-Plaintiff, the Mussumut being appointed his 
guardian. 

Commissions to take evidence as to the customs of the Saraogee- 
Agarwala Jains were then issued to Delhi, Jeypore, Muttra, and 
Benares, and several leading members of that division of the Jain 
community were examined under them at each of these places. 
The subordinate Judge has Ihus summarised their evidence : — 

" With the exception of one from Delhi, the others unanimously 
declare that, in the absence of any son, a Jain widow succeeds to 

K 2 
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J. o. the estate of her hnsband, moveable and immoveable, in absolute 

1878 right 2nd. That she can deal with it at pleasure and without re- 

Shjso Singh striction. 3rd. That she can adopt her daughter's son, without 

"^^ requiring any consent or authority from her deceased husband, or 

llLtasuuvT relatives of such deceased husband; and that such adopted son 

would succeed to her deceased husband's estate in the same 

manner as her own begotten son would have done, with a slight 
restriction. 3rd. That a nuncupative will by her husband would 
not be valid as against her ; but this last point does not at all bear 
on the case, seeing that there is no evidence as to any such will 
having been pronounced." 

The subordinate Judge then made a decree in favour of the 
Plaintiff in the following terms : — 

" That the Plaintiff is entitled to a decree to be maintained in 
possession of the zemindary property in question, on the ground of 
her exclusive and absolute right thereto as heir of her husband, 
and for a declaration of the validity of the adoption made by her, 
and of the right of her adopted grandson by her daughter, there 
being nothing to prevent his succession to the estate." 

The Defendant again appealed to the High Court, one of his 
grounds of appeal being that the witnesses, except at Jeypore, had 
not been examined on oath. Another ground was, ** That the 
finding of the Subordinate Judge as to there being no evidence 
regarding the nuncupative will by the deceased husband of the 
Plaintiff in favour of the Appellant was incorrect." 

On this appeal coming on to be heard, the Judges of the High 
Court held that the evidence objected to had been irregularly 
taken, and being of opinion that it would not be proper to decide 
the important questions of Jain law involved in the case upon the 
evidence of the Jeypore witnesses alone, they determined, before 
finally disposing of the appeal, to issue fresh commissions from 
their own Court to Ddhi^ MvUra, and Benares. These commis- 
sions were accordingly issued, and under them the original and 
new witnesses were examined, whose testimony was given at 
greater length than on the first occasion. 

Upon the return of these commissions, the cause was finally 
heard by the High Court, and the judgment now under appeal 
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pronoanced. It contains the following general account of the J.O. 
history and religious tenets of the Jains : — 1878 



" The parties are Saraogee-Agarwalas, one of the numerous sub- Shbo Sihgh 
divisions of the sect of the Jains. What little is known of the „. 
history of that sect is to be found collected in the learned judgment ^^^^ 
of the Chief Justice of Bombay in Bhagvandas Tejmal y. Baj' — — 
mal (1). For upwards of eleven and twelve centuries they have 
seceded from the creed of the Vedas, and their f eligious tenets 
have more affinity with the precepts of the Buddhists than with 
those of the Brahmins. * They recognise the caste system of the 
Brahminical Hindus, and in such ceremonies as they retain, 
generally avail themselves of the assistance of a Brahmin. 

*' They differ particularly from the Brahminical Hindus in their 
conduct towards the dead, omitting all obsequies after the corpse 
is burnt or buried. They also regard the birth of a son as having 
no effect on the future state of his progenitor, and, consequently, 
adoption is a merely temporal arrangement and has no spiritual 
object." 

The Judges then proceed to an elaborate review of the decisions 
in India in which the laws and customs of the Jains have been 
considered. It appears to have been contended before them, to 
use the words of the Court, ^^ that the applicability to Jains of the 
laws of the Brahminical Hindus, or what is generally termed 
Hindu law, had been established by so many rulings that the 
Court was bound to apply it to this case ;*' and further, that no 
uniform and consistent body of customs and usages existed among 
the Jains which would enable the Court to affirm that the general 
law was modified by them. It certainly appears that in most of 
the decisions referred to by the Judges, the Courts had held that 
there was no sufficient proof of the existence of special customs 
amo^g the Jains to displace or modify the general law, though in 
others, where sufficient proof of special customs appeared, effect 
had been given to them. Their review of these previous decisions 
led the Judges to the conclusion that they were not opposed to the 
view that the Jains might be governed, as to some matters, by 
special laws and usages, and that where these were satisCEu;torily 

a) 10 Bomb. H. C. R. 241. 
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J. o. proved, effect ought to be given to them. The learned counsel for 

1878 the Appellant, who argued the case at their Lordships' Bar, felt 
Shso Simgh liiniself unable to dispute the correctness of this conclusion. 

^^^ It would certainly have been remarkable if it had appeared that 

MussuMUT in India, where, under the system of laws administered by the 

' British Grovemment, a large toleration is, as a rule, allowed to 

usages and customs diflFering from the ordinary law, whether 
Hindu or Mahomedan, the Courts had denied to the large and 
wealthy communities existing among the Jains, the privilege of 
being governed by their own peculiar kws and customs, when 
those laws and customs were, by sufficient evidence, capable of 
being ascertained and defined, and were not open to objection on 
grounds of public policy or otherwise. 

It no doubt appears from the judgment of the High Court of 
Bombay delivered by Chief Justice Westropp, in Bhagvandas 
Tejmal v. Bajmal (1) that the Judges of that Court were not satis- 
fied that in the Presidency of Bombay usages had been estab- 
lished to exist among the Jains at variance with ordinary Hindu 
law. ** Hitherto," they say, " so far as we can discover, none but 
ordinary Hindu law has been ever administered either in this 
Island, or in this Presidency, to persons of the Jaina sect." This 
view was expressed by the Judges after considering and com- 
menting upon several extracts from historical and text writers. 
Thay also remark upon the impolicy of introducing departures 
from the general law. Their Lordships, however, do not under- 
stand the Judges to say that customs having such an effect may 
not lawfully be given effect to, if established by sufficient evidence 
On the contrary, their judgment contains this passage : 

**But when amongst Hindus (and Jains are' Hindu dissenters) 
some custom different from the normal Hindu law of the country 
in which the property is located and the parties resident is alloged 
to exist, the burden of proving the antiquity and invariability of 
the custom is placed on the party averring its existence." 

Reference was also made to the observations of this Board 
respecting the proof required to establish customs in the case of 
BamaJahshmi Ammal v. Sivanantha Perumai (2). 

(1) 10 Bomb. H. C. R. 241. - (2) 14 Moorch Ind. Ap. Ca. 585. 



Digitized by VjOOQIC 



VOL. v.] INDIAN APPEALS. 109 

The facts in the case before the High Court of Bombay were, J. 0. 
that after the death of both husband and wife, the brothers of the 1878 
deceased husband, with the consent of the punch, chose a nephew shbo Simgh 
of the husband, to be his son by adoption. The evidence given in ^^' 
support of such a custom of adoption was slight, and the Court Mussumut 

held that it was not suflSciently proved. It is said in the judgment, 

" not a single yati, or pundit, or priest, or other expert, either in 
the lore of the Jainas or of the Brahmins, has be^n called to prove 
the alleged custom." Undoubtedly such a custom being, as the 
Judges point out, opposed to the spirit of the Hindu law of 
adoption, would require strong evidence for its support, and such 
evidence appears to have been wholly wanting in that case. 

In the present case their Lordships consider that the Judges of 
the High Court were right in thinking that their decision should 
be governed by the evidence taken in this suit. 

This evidence, particularly that taken at Ddhdy is entitled to 
great weight, having regard both to the static of the witnesses, 
and to the consistent manner in which they describe the custom. 
It is stated in the judgment below that " Delhi is the chief seat of 
the Jains in the North-west of India, and is the adjoining district 
to that in which the property is situate." 

The manner in which the witnesses were called together to be 
examined, and their position in the Jain community, are thus 
described in the judgment : — 

** The Commissioner reports that on receipt of the Court's com- 
mission, he called upon the Deputy Commissioner to furnish him 
with a list of the name^ of the principal members of the Jain com- 
munity residing in Ddhi ; that out of 125 persons whose names 
were so furnished, he selected 26 persons, whom he summoned to 
attend his Court, and that of the 26 he examined 6, of whom 2, 
Zora Mvl and GJiyan Chund, were elders of the council of the 
sect at Delhi, appointed to determine all questions of religious and 
social importance arising in the sect, while the other 4 persons 
selected were all of a rank that entitled them to admission to the 
Lieutenant-Governor's Durbar. Of these also, one Buldeo Singh 
deposed he was a member of the council before-mentioned. Fur- 
thermore, the Commissioner, at the instance of the Appellant, 
took the evidence of 2 others out of the 26 persons summoned. 
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J.O. As all the witnesses so selected by the Commissioner must be 

1878 preaimed to hare been impartial^ and as either party was at 

Sbbo SnraH liberty by the terms of the commission to produce any witnesses 

^ he desired should be examined, and the Appellant availed himself 

"^^BsmsjjT of this privilege only so far as to examine two of the witnesses 

— - summoned by the Commissioner, it is hardly going too far to say 

that no better parol evidence could be obtained than was taken 

under the Ddhi commission." 

Their Lordships are relieved from an examination of this evi- 
dence in detail, since the learned counsel for the Appellant felt 
constrained to admit that the conclusions drawn from it by the 
Court were in the main correct. 

These findings are thus stated in the judgment, and their Lord- 
ships entirely concur in them : — 

** Contrasting this evidence with that given by the independent 
witnesses examined under the several commissions, and having 
regard to the position which several of the Delhi witnesses hold as 
expounders of the law of the sect, it cannot be doubted that the 
weight of evidence greatly preponderates in favour of the Eespon- 
dent«. It appears to us, that so far as usage in this country ordi- 
narily admits of proof, it has been established that a sonless widow 
of a Saraogee-Agarwalas takes by the custom of the sect a very much 
larger dominion over the estate of her husband than is conceded 
by Hindu law to the widows of orthodox Hindus ; that she takes 
an absolute interest, at least in the self-acquired property of her 
husband (and, as we have said, it is iiot necessary for us to go 
further in this suit, for the property in suit was purchased by the 
widow out of self-acquired property of her husband) ; that she 
enjoys the right of adoption without the permission of her husband 
or the consent of his heirs ; that a daughter's son may be adopted, 
and on adoption takes the place of a begotten son. It also appears 
proved by the more reliable evidence,.that on adoption the estate 
taken by the widow passes to the son as proprietor, she retaining a 
right to the guardianship of the adopted son and the management 
of the property during his minority, and also a right ^to receive 
during her life maintenance proportionate to the extent of the pror 
perty and the social position of the family,'* 
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The Court adds :— J. a 

" We do not, however, desire to be understood as ruling this J^ 



point in this suit for the widow, and the adopted son has not been Smo Singh 
separately represented at the Bar, and we have not had the benefit v. 
of such assistance from the Bar on this point as on the other dSto. 
issues, there being atpresent no contest between the widow and 
the adopted son as to their respective rights. We shall affirm the 
decree of the subordinate Judge, declaring the validity of adop- 
tion and the right of the adopted son to succeed to the estate in 
suit as a begotten son, but we shall vary the decree of the subor- 
dinate Judge so far as it declares the widow entitled to be main- 
tained in possession as proprietor, by inserting the alternative, or 
as manager on behalf of her adopted son." 

Their Lordships will advert hereafter to the form of the decree. 

They will now proceed to consider the objections raised to the 
suit on the ground that it is merely declaratory, and can lead to 
no reli6£ 

It is scarcely necessary to say that their Lordships desire to 
adhere to the opinion declared in several decisions of this Board, 
that sect. 15 of the Indian Act VIII. of 1859 relating to decla- 
rf^tory decrees ought to receive the same construction as sect. 50 
of the English Act, 15 & 16 Vict. c. 86, which is similarly worded, 
has received from the English Courts. In the last of these deci- 
cisions the English and Indian cases on the subject were reviewed, 
and it was laid down that a declaratory decree ought not to be 
made unless there is a right to some consequential relief which, if 
asked for, might have been given by the Court, or unless in cer- 
tain cases a declaration of right is required as a step to relief in 
some other Court. (Kathama Natchiar and Others v. Borasinga 
T&o&r{l)). 

The question whether a right to some consequential relief exists 
must therefore arise in all suits in which a declaration of title is 
sought. ' It is 'enough for, the present purpose to observe that a 
right to come to the Court to have a document or act which 
obstructs the title or enjoyment of property cancelled or set aside, 

(1) Law Rep. 2 Ind. Ap. 169. ^^ /{r^^V^^i ^'^V '2-37vf* J/4 
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J. 0. or for an injunction against such obstructions, would be su£Scient 

1878 to sustain a declaratory decree. 
Shbo Sn?6H ^^ ^^ contended on behalf of the Bespondents that the inter- 

^^^ vention of the Appellant in the proceedings of the settlement 
MussuMUT oflScer, and his objection to the entry on the wajibulurz of the 

— * name of Moorari LdU, as the adopted son of the Mussumut on the 
ground that the adoption was illegal, was an act of obstructjion 
against which they were entitled to relief ; and if it had been shewn 
that the entry thus objected to had been necessary to the settle- 
ment of the mouzahy or the completion of the title, or the right to 
present possession, the contention might have been well founded. 
But this has not been shewn. It would seem that the mouzah had 
been already granted by the Grovernment to the Mussumut, and 
she had been recorded as proprietor. The object of the paper 
appears to be, as already stated, to record peculiar customs and 
rights for the information of the Settlement OflBcers ; and although 
the Deputy Collector asked for information as to the Mussumut's 
successor, and upon the Appellants* objection to the entry of the 
adoption, placed his objection upon the wajibulurz, and referred 
the parties to a Civil Court, their Lordships would have felt great 
difficulty, to say the least, if it had been necessary to give a deci- 
sion upon this point, in coming to the conclusion that these pro- 
ceedings were such an obstruction to the title or right of possession 
as would sustain the decree. 

Another ground on which it was alleged the Plaintiffs were 
entitled to relief was that the Appellant had put forward a nun- 
cupative will of his deceased brother by which he was made the 
proprietor of the estate, and that the Plaintiffs were entitled, if 
they had asked for it, to a decree annulling that will. 

It would not probably be disputed that if a fictitious will in 
writing be set up, the heir, upon a proper case being made, might 
claim to have the document cancelled, and their Lordships are 
. not prepared to say that in cases where property may legally 
pass by an oral will an analogous right to have it declared null 
may not exist. A claim under such a will is not a bare assertion 
of title, but the setting up of a specific act by which title to pro- 
perty may be conferred. The reasons, too, for giving such relief 
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in the case of written wills would seem to apply to nuncupative J. 0. 
wills, and one of them, the probable deaths of witnesses, with even 1878 
greater force to the latter than the former. g^s^ Singh 

It was, however, contended, on behalf of the Appellant, that -^^ 
relief against this will was not one of the objects of the original Mussuicdt 

suit, which was confined to the intervention of the Appellant in ' 

the settlement proceedings. Undoubtedly the plaint refers only 
to this intervention, and the assertion of this will appears for the 
first time in the Defendcmt's answer. But it will be found, on 
reference to the proceedings, that the claim was persisted in affcer 
Moorwri Loll had been added as a co-Plaintiff, and indeed to the 
end of the suit. One issue framed at the first hearing of the 
cause was whether the verbal will had been in fact made, and one 
of the questions put to the witnesses examined upon the customs 
of the Jains was, whether a verbal gift is valid against the widow. 
ISie commissions in which this question appeared were issued 
after the first remand to the subordinate Judge, and after Moorari 
LaJl had been made a co-Plaintiff. In his judgment, given after 
the return of these commissions, the subordinate Judge expressly 
finds on this issue that a nuncupative will by the deceased husband 
would not be valid as against the widow; and although he adds 
that there was no evidence that such will had been ** pronounced," 
the Defendant, in one of his grounds of appeal to the High Court, 
complains that this finding is not correct, and the High Court 
deals with the question of this will in its final judgment. 

The contention, then, on the part of the Appellant that his 
putting forward of this will ought not to be regarded, is reduced 
to the objection that it was not introduced into the original 
plaint. It is, however, questionable whether, when Moora/n Loll 
was made a Plaintiff, the suit ought not to be considered for this 
purpose as a new suit, and whether the Appellant, having before 
that time put forward the claim in question and persisted in it to 
the end, relief might not, if asked for, have been granted against 
it. It would not be necessary that the suit should have been in 
fact remodelled when Moorari LaU became Plaintiff, so as to ask 
for this relief, it is su£Scient if it might have been so remodelled, 
and relief obtained. 
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J. a Their Lordshipgy however, do not think it neoesBary to give a 

1878 definitiye judgment on this question, because they are of opinion 
Shbo SnroH that under the circumstances in which this appeal to Her Majesty 

^^ comes on to be heard, the Appellant ought to be precluded from 
Mussumrr insisting on his objection to the decree on the ground of its being 

* declaratory only. 

In his petition to the High Court for leave to appeal to Her 
Majesty, the Appellant made no reference in the grounds of appeal 
to this objection to the decree. The leave granted by the High 
Court having become abortive, in consequence of the deposit for 
costs not having been made in due time, application to this Board 
for special leave to appeal was made. In the petition for this 
leave, again no reference was made to this objection, but the 
application was based on the ground that important questions 
affecting a large community were involved in the decision sought 
to be appealed from. 

This petition, after fully stating the conclusions of the High 
Court upon the evidence relating to Jain customs, contains the 
following passage: — ''The Petitioner now humbly submits that 
the suit is one concerning properties of large value, and involving 
questions of great importance to the sect of the Jain community, 
to which the Petitioner belongs." Their Lordships having, on this 
ground, advised Her Majesty to grant special leave to appeal, they 
are invited, when the appeal comes on to be heard, not to examine 
or consider the important questions thus indicated, but to reverse 
the judgment on a ground which altogether excludes their dis- 
cussion. Their Lordships do not by any means intend to lay down, 
as a rule, that no questions can be raised at the hearing which 
are not indicated in the petition for special leave to appeal ; but, 
in the present case, considering the whole course of the pro- 
ceedings in the Court below, to which they have fully adverted, 
the importance of the questions upon which the Appellant obtained 
special leave to appeal, and the somewhat technical character of 
the objections raised to the maintenance of the suit, they think 
the Appellant ought not, at this stage, to be allowed to insist that 
by reason of these objections the decree appealed from should be 
reversed. 
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Exception has been taken to that part of the decree of the High J. 0. 
Conrt which varied the decree of the subordinate Judge, declaring 1878 
that the widow was entitled to be maintained in possession as shbo Singh 
proprietor, by substituting the declaration that the widow is ^^ 
entitled to retain possession of the estate, either as proprietor or as Mussottot 

manager thereof on behalf of her adopted son, Moorari LaM. The ' 

substituted declaration, being in the alternative, is no doubt in 
one sense uncertain ; but it is independent of the other declara- 
tions which decide the rights of the parties as between the Plain- "^ 
tifis on the one side, and the Defendant on the other, and repel 
the Defendant's pretensions. The Court, indeed, could not pro- 
perly make a binding declaration as between the adoptive mother 
and the adopted son, both being PlaintijSs. It is, no doubt, on 
this account that the decree, whilst it declares the right of the 
widow to present possession as against the Defendant, is framed 
in a form which avoids prejudice to the rights of the Plaintiffs 
inter 86. 

In the result, their Lordships will humbly recommend Her 
Majesty to affirm the decree of the High Court with costs. 

Solicitors for the Appellant : Oehme dk 8timmerhay9. 
Solicitors for the Bespondents : Watkins dt Lattey. 
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J.O.* DOEAB ALLY KHAN Plaintiff; 

1878 AND 

M^i^i ABDOOL AZEEZ and Another, Executors I ^ 

^pra 13. OF KHA JAH MOHEEOODDEEN, Deceased ^ ^^^^^^'^• 



ON APPEAL FROM THE HIGH COURT AT BENGAL. 

Sheriffs Sale — Lands seized and sold out of the Jurisdiction — Bights of 

Purchaser, 

Qucere, can a purchaser at a sherififs sale under a writ of fi.fa., upon 
being evicted by the execution debtor, recover the purchase-money from the 
execution creditor, when the sheriff was without authority to execute the 
writ at the place where the property was situate, but did so under the 



CJJL 

jj^ A'^gi^ 2* authority and by the express direction of the judgment creditor : — 

•^ Edd^ that such a case must be distinguished from a sale by private con- 

/A. /A./1/A/f Av tract, and being that of a sale in invitum^ must be governed by rules 
\^l Hi^^^H^ peculiar to sheriffs' sales: 

I A ^ ^/.^ ^ ^*^ BM^ further, that in such case the sheriff undertakes by his conduct 

Ji . / that he has seized and put up for sale the property sold in the exercise of 

^'^ his jurisdiction, and that tiie execution creditor must be treated as a 

principal in the transaction. 

flH^^^/iA^/kJ ^*®® remanded to be tried whether, on the facts to be proved, a cause of 

^^y^3 action having been shewn by the plaint, the evicted purchaser was entitled 

•^ y^uM y^^ ^Q recover back the purchase-money as money had and received to his use 

as upon a total failure of consideration, or to any other and what relief. 

UTIiCjL yf Appeal from an order of the High Court (Aug. 23, 1875) eon- 

--"'"^ firming an order of Mr. Justice Phear (April 22, 1875) sitting as a 

Court of first instance, in the ordinary original civil jurisdiction of 
the High Court ; by which order the suit instituted by the Appel- 
lant, as representative in estate of one Bianut-ulrBowlah, de- 
I ceased, was directed to be dismissed with costs. 

uJLl4lU ^ ^^^ ^^^^ *^^ *^^ pleadings are suflSciently stated in the judg- 

L jZ^S f^ nient of their Lordships. 

"^ That the sherifi* hereafter mentioned was the agent of Ehajah 
104 At Moheeooddeen, the execution creditor, appeared from the 8th para- 

IflS^ ^ graph of the Plaintiflf's written statement, and the letter therein 

(JH lXi!^^^^^^^ contained, which were as follows : — 

(i/ IJi/^i^JT " 8th. That, before the execution of the said writ of fi&nfadas^ 

• Present: — Sib James W. Colvilb, Sib Babnes Peacjock, Sib Montague 
E. Smith, and Sib Robebt P. Collieb. 
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Mr. Nicholas PaliiilogfiSf the attoniey of this said Kh€y)x Moh^dodr J. 0. 
deen^ wrote and sent to the then Sherifif of (MevMa the letter 1878 



following:— Dobab 

'* Kajah Moheeooddeen v. Hossen AUy Khan and Others. , ,,. 

"To the Sherifif. ; ^I^^ 

" Sir, — Please to seize such properties of the Defendant which 
wiU be pointed out to you by the Plaintifif, and which are in the 
actual possession of the Defendants or some of them. 
" Tours obediently, 
«30th June, 1866. N. Palidogus, Plaintifif's Attorney." 

The judgment of the High Court (Oarth, C.J., and Markhy, J.) 
was as follows : — 

" The learned Judge in the Court below considered, in the first 
place, that there is nothing on the face of the plaint to shew that 
the proceedings of the sherifif and also of the execution creditor, 
the present Defendant, were not perfectly bond fide, and in this 
we entirely agree. Whatever illegality or irregularity took place 
appears to have been the result of mistake, and there is nothing 
to shew that any of the parties had the least notion that they were 
doing anything but what the law warranted. 

" It is stated, however, distinctly in the plaint, and we must 
assume it as established, that the sheriff has no right to execute 
the writ upon property in Oudh; and we Vill also assume, though 
it is not so clearly stated in the plaint as it might be, that the 
result of the proceedings before the Commissioner was that the 
sale of the sherifif was declared to be null and void, and that the 
Plaintiff's testator was thereupon removed and evicted from the 
property. 

" The question then arises, can the purchaser at a sale by the 
sheriff under a writ of^./a. upon being evicted from the property 
purchased by the execution debtor recover the purchase-money 
which he has paid from the execution creditor, if it should turn 
out that the sheriff had no authority to execute the writ at the 
place where the property was situate ? 

" We are asked by the Appellant to consider and decide the 
case upon the assumption that the sheriff in seizing, selling, and 
conveying the property was the agent of the execution creditor ; 



^'...,««i 
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J. O. that the execution creditor was in fact the yendor, and as he had 

1878 no right whatever to deal with or sell the property, there was a 

iXnuB total fftilure of consideration, and that consequently the money 

^"^^^"^ paid to him for the pnrchase became money had and received to 

Araiwi. the use of the Plaintiff's testator, 

''The case which appeared to be most strongly relied on in 
support of this view was Johnson v. Johnson (1), but that case is 
very plainly distinguishable. There a house was sold for £300, 
and the purchase-money was paid, but before the conveyance was 
executed the purchaser was evicted for want of title in the sellers, 
and under those circumstances the purchaser was allowed to 
recover at law the £300 from the vendor as money had and 
received to his use. But that was upon the express ground that 
no conveyance had been executed, and that has always been con- 
sidered the true ground upon which the case was decided. 

'' But where the conveyance has been actually executed and the 
purchaser is evicted by a title to which the covenants in his pur- 
chase-deed do not extend, it is clear from the authorities that he 
cannot recover the purchase-money either at law or in equity (see 
Sugden^s Vendors and Purchasers, 549, 14th edition, where most of 
the authorities are collected, and the case of Cla/re v. Lamb^ in 
the Common Pleas (2), is to the same effect). 

*'The principle of these cases is directly applicable to the 
present. The purchaser has the means of inquiring into his 
vendor's title. He is bound to satisfy himself of the goodness of 
the title which he buys, and to protect himself by proper cove- 
nants ; and we know of no authority for saying that a purchaser at 
a sheriff's sale, who expressly buys only the title and interest that 
the sheriff has to sell him, is in a better position than any other 
purchaser. If he chooses to buy imprudently, he must take the 
consequences of his imprudence. 

'' But apart from this consideration, which of itself affords in 
our opinion a complete answer to the Plaintiff's claim, there are 
other objections which present additional difficulties in the way of 
the Plaintiff's succeeding in this suit. 

" In the first place, we cannot discover that there was any privity 

(1) 3 B. & P. 162. (2) Law Rep. 10 C. P. 334. 
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of contract between the Plaintiff and Defendant which wonld J.O^ 
justify the former in treating the latter as the party who had sold 1878 
him the property. iJ^ 

** The fact of the Defendant and his attorney having directed AllyKhaw 
the sheriff to seize this property might have made the Defendant Abdooi. 

answerable in toH to the judgment debtors for the act of seizure. * 

But it does not follow from this that the sheriff was the Defend- 
ant's agent to sell this property, and still less, the Defendant's 
agent for the purpose of makiug a contract and executing a con- 
veyance to any person who might become the purchaser at the 



" Then again there is the further diflSculty, that having regard 
to the fact of the Plaintiff's testator's long continuance in the 
possession of this property, and in receipt of the rents and profits, 
it is impossible that under any circumstances the Plaintiff could 
sustain a claim against the Defendant in the shape which this 
plaint assumes, viz., a claim for money had and received, upon 
the ground that the qonsideration has wholly failed. The only 
conceivable form in which a suit could be maintained under such 
circumstances would be by a proceeding in the nature of a bill in 
Equity to set aside the sale and conveyance, and praying that an 
account might be taken in which the receipts and profits realized 
by the Plaintiff's testator on the one hand, would be set off 
against the amount of purchase-money, and the outgoings of the 
property on the other. 

**For these reasons we consider that upon the Plaintiff^ own 
statement he has failed to make out any ground of claim, either 
legal or equitable, as against the Defendant. 

"The appeal must therefore be dismissed with costs on scale 2." 

Leith, Q.C., and C, W. Arathoon, for the Appellant, referred to the 
Indian Sheriff s Acts (V. and VI.) of 1855, and contended that both 
the Respondent and the sheriff must have been aware of the fact 
that Ovdh was not included in Bengal^ Behar, or Orissa^ mentioned 
in the writ of Ji. fa., and was not subject to the Presidency of Fort 
William in Bengal. A sale by the sheriff under such circum- 
stances as are disclosed in diis case of land pointed out by the 
execution creditor was equivalent to a sale thereof by the execu- 

VoL. V. L 
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J. (\ tion creditor himself: see Johnson v. Johnson (1). [Sib jAMsa 
1878 W. CoLYiLB : — ^That case has nothing to do with exeoution.] See 
-^^^ HUcheoek v. Qiddings (2) ; where the Court interfered to rescind 
Ally Kua» |^ contract on the equity that the vendor had no interest in the 
Aboool subject-matter at the time of sale. [Sib Babnes Peacxxh^ : — ^There 
-1- * the price had not been paid. Sib Montague E. Smith : — Here the 
whole thing must be taken on this plaint to have been done under 
a mistake. The sheri£f had no power to act, and all parties were 
under the belief that he had. Sib Babkbs PfiACOCK : — Does not 
the maxim caveat emptor apply ? Should not the purchaser have 
looked at the writ, when he would have seen that the sheriff 
could not sell. If he had done so and objected, then a copy of the 
writ might have been sent to the Commissioner of Oudh, and the 
sale regularly effected.] No opportunity was given to the pur- 
chaser to obtain any guarantee of title. [Sib Kobebt P. Collibb 
referred to i9tf^<2^'a Vendors and Purchasers, 14th ed. p. 549.] 
The sheriff impliedly gnaranteed his jurisdiction, and if the money 
had remained with him the purchaser might have sued him. 
Lands which were not covered by the writ were seized and sold 
by the officer of Court, and the purchaser was entitled to presume 
that the seizure and sale were r^ularly effected, whatever might 
be the right, title, and interest of the execution debtor. 

Covne^ Q.O. {JDoyne and Graham with him), for th^ Respondent, 
contended that no cause of action had been disclosed in the Courts 
below. Assuming that the sheriff acted as agent of the execution 
creditor ; at the very highest, it is only as if the execution creditor 
had himself sold. He does not sell what he has no title to, nor 
does the sheriff act so utterly without jurisdiction as to become a 
trespasser. It is admitted that this was in fact the property of 
the judgment debtor, and that the sheriff, professing to act under 
the writ, seized this property. In what sense was that a mistake ? 
Hitchcock V. Criddings (2) was not really a case of fraud, but a case of 
mistake of fact, the vendor having no interest in the property sold. 
This case is distinguishable from that. [Sir James W. Colvile : — 
How could the sheriff enforce his jurisdiction out of Bengal f^ 
There was no question of enforciiig the jurisdiction ; the Plaintiff 

(1) 3 B. & P. 162. (2) 4 Price, 136. 
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voluntarily sabmitted himself 'to it. On the bill of sale, inde- J. 0. 
pendent of the writ, he had fall notice that the property was out 1878 
of the jurisdiction ; but he nevertheless bought and voluntarily dorIb 
paid the price. There was no warranty of title, or even that the -A-llt^Khaw 
proceedings were regular. [Sib Montague E. Smith : — ^The argu- abdool 

ment as to warranty goes on the English rules as to real property. 

In India there is no distinction between real and personal pro- 
perty. But in England the English rule as to a chattel is different 
from that as to real property.] There was here no mistake of 
fact ; if there were any mistake at all, it was one of law. There 
is no averment in the plaint that there was any mistake either of 
fact or law. The Plaintiff has been in possession for two years, 
and at any rate the case would have to be remanded for an inves- 
tigation into all the circumstances. 

Leithy Q.C., replied. 

The judgment of their Lordships was delivered by 
Sib James W. Colvilb : — 

This is an appeal against a decree of the High Court of Calcutta^ 
sitting as a Court of Appeal, which, on the 23rd of August, 1875, 
affirmed the judgment of Mr. Justice Phear^ who, in the exercise 
of the original civil jurisdiction of the same Court, had, on the 22nd 
of April, 1875, dismissed the Appellant's suit with costs. 

The suit was instituted in December, 1872, by the Appellant 
suing as executor of one DianuUut-Dowlah against Khajah Mo" 
heeooddeen^ who died after leave to appeal had been given in India^ 
and is represented by the present Bespondents. The case was 
tried in India upon only the first and preliminary issue, viz., 
whether or not a good cause of action was disclosed in the plaint. 
It is, however, conceded that the statements in the plaint may be 
taken to be supplemented by, and to include any fact stated, or to 
be inferred by necessary implication from the written statement 
of the Plaintiff, or the documents annexed to and filed with either 
that or the plaint itself. These are the sheriff's bill of sale of the 
9th of October, 1866 ; a petition of Diam^t^UDowlah to the Judi- 
cial Commissioner of Ottdh and the order thereon; the will of 
Diawui-iU-Dowlah and the certificate granted to the Plaintiff as 

L 2 
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J. 0. the executor named therein ; the writ otfi.fa.^ dated the 18th of 

1878 June, 1866 ; and the warrant of attorney to confess judgment in 

DoRAB the action in which that writ was issued. For the trial of the 

AllyKbax igg^Q^ which is in the nature of a trial on demurrer, the facts stated 

Abi>ool or to be implied as above mentioned must be taken to be true. 

AZEbZ. *■ 

— - What, then, are those facts? Taken in chronological order, 

they are as follows : — In 1856, under the before-mentioned warrant 
of attorney, judgment was entered up in the late Supreme Court 
of Judicature at Fcyrt William, at the suit of Ehajah Moheeooddeen 
(the Defendant in this action), and one Bchert O'Dowda^ who was 
onrly joined with him as co-Plaintiff in order to give the Court 
jurisdiction, against Wazeer Khan and Khajah Ahdoos Samuty for 
the purpose of securing the repayment of Company's lis.70,U00, 
with interest, on the 23rd of July, 1856. In order to enforce this 
judgment against Khajah Ahdoos Samuty and the representatives of 
Wazeer Khan, who was then dead, a writ of fi,fa. was, on the 18th 
of June, 1866, directed to the sheriff of CalctUta, commanding 
him to cause " to be levied and made of the houses, lands, debts, 
and other effects, moveable and immoveable, of the said Defen- 
dants, within the provinces, districts, or countries of Bengal, Behar, 
and Orissa, or in the province or district of Benares, or in any 
other factories, districts, and places which then were annexed to 
and made subject to the Presidency of Fort William in Bengal, by 
seizure, and if necessary by sale thereof," a certain sum therein 
mentioned. The Plaintiff alleged that this writ did not legally 
authorize the levy of the sum in the writ mentioned by the seizure 
and sale of immoveable properties in Otidh, but that nevertheless 
the sheriff, " by the authority of Khajah Moheeooddeen, the execu- 
tion creditor, and on the express instructions of his attorney, and 
professing to act under and by virtue of the said writ," on the 2nd 
and 20th days of August, 1866, seized the right, title, and interest 
of Ahdoos Samut and of Wazeer Khan, then in the hands of his 
heirs and representatives, in a talook and premises within the 
province of Oudh, and put the property so seized up for sale on 
the 4th of October in the same year; that Dianut-ut-Dowlah 
became the purchaser of it for the sum of Bs.26,000 ; and that the 
sheriff afterwards executed to him the bill of sale of the 9th of 
October, 1866, which is annexed to the plaint. He further alleged 
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that before the exeention of the bill of sale, Dianid-ut-Datolah J. 0. 
paid the purchase-money to the sheriff who, about the 12th of 1S78 
October, 1866, paid E8.5000, part thereof, to the attorney of the dobab 
Plaintife in the suit; and on the 25th of October, 1867, paid the Ally Kha» 
balance of the purchase-money, less his poundage and charges, to Abdool 

Moheeooddeen himself; that the sheriff, by his officer, put DiamU' ' 

iU-Dowlah into possession of the property, but that such delivery 
of possession was not legal or operative by the law then in force in 
Oudhf and that by that law the sale was wholly inoperative, and 
did not pasa the right, title, and interest of the judgment debtors 
or of any other person to Dianut'Vi'Dowlah ; that afterwards and 
under some proceedings which took place in the Courts in Oudh 
(the nature whereof, except that they began with a proceeding in- 
stituted by Dianut-ut'Doviah himself for a partition, does not very 
clearly appear), the sale was pronounced null and void, and that 
thereupon and in the month of August, 1868, Dicmut-ut-Dotulah 
was removed from possession of the talook and premi^ies. The 
Plaintiff then admitted that Ditmut-ut^Dowlahy whilst in posses- 
sion, had made collections to the amount of Bs.10,937, but alleged 
that after payment of the Government revenue, collection and 
law /Charges, and other necessary outgoings, a balance of only 
Rs.446. 6(u 9p. remained in his hands, and that such balance was 
the only profit, benefit, or advantage which he obtained from the 
purchase, and then, after stating the death of DiantU-ut'Dowlah 
on the 28rd of June, 1868, the title of the Plaintiff as his exe- 
cutor, a demand by the Plaintiff and a refusal by the Defendant, 
the plaint goes on to say — ** The Plaintiff sues the Defendant for 
the sum of Es.26,000 for moneys had and received by the Defen- 
dant for the use of the said Dianut-tU-Dowlah.*' 

Mr. Justice Phear, in the course of his judgment, made some 
attempt to support the regularity of the seizure and sale of the 
property under the writ of fi. fa. In their Lordships* opinion, 
the decree under appeal cannot be supported upon any such 
ground. The illegality of these proceedings is sufficiently alleged, 
and the objection to them is patent on the face of the plaint. The 
jurisdiction of the late Supreme Court, and of the sheriff as its 
officer, was originally limited by the Charter of Justice of 1774 
to the provinces of Bengal^ Behar, and Orma^ and though after- 
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J. 0. wairds dxtended by the 39 & 40 Geo. 3, c. 79, s. 20, wa6 so extended 

1878 only to the province or district of Benares^ and to and orer all 

DoRAB su<^ provinces and districts as might at any time thereafter be 

Allt^Khax annexed to and made subject, to the Presidency of Fort WiBiam. 

Abdool The writ of /./a., which was the sheriff's authority for the seizare, 

— was carefully framed in accordance with this definition of his 

jurisdiction. If, therefore, he seized property in any place which 

did not form part of, and had not been annexed to, the Freddency 

of Fort WiUiam, he was as much a trespasser as an English 

sheriff* who had seized property out of his bailiwick would be* 

That the province of OucUi was not, ifrhen first annexed to BrHish 

India^ or at the date of the execution, annexed to the Fresid^icy 

of Fort William, if not one of those historical &cts of whidi the 

Courts in India are bound, under the Indian Evidence Act, 1872, 

to take judicial notice^ was at least an issue to be tried in the 

cause. 

The question to be determined was, however, correcUy stated in 
the judgment of the High GoUrt on the appeal. After stating that 
they must assume it as established that the sheriff had no right 
to execute the writ upon property in Oudh, and also, though that 
was not so clearly steted in the plaint as it might be, that the 
result of the proceedings before the Commissioner of Chdh was that 
the sale was declared null and void, and that the Plaintiff's testator 
was thereupon evicted from the property ; the learned Judges said : 
** The question then arises, can the purchaser, at a sale by the 
sheriff under a writ of ^./a., il[X)n being evicted by the execution 
debtor, recover the purchase-*money which he has paid from the 
execution creditor, if it should turn out that the sheriff had no 
authority to execute the writ at th^ place where the property was 
situate?" If that sentence had stood alone, their Lordships t^ink 
it would have required to be modified by the addition of some such 
words as ^and that he did so execute it under the authority, and 
by the express direction of the judgment creditor." They under- 
stand, hx)wever, that modification to be implied in the» i^xt ^^it^ice 
of the judgment, which is in these words :— " We are adked by the 
Appellant to consider and decide the case upon the assumption 
that the sheriff iu seizing, selling, and conveying the property, was 
the agent of the execution creditor ; that the execution ci-oditor 
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was in.&ct the vendor ; and as he had np right whatever to deal J. (X 
with or sell the property, there was a total failure of consideration^ 1S78 
and that consequently the money paid to him for the purchase d^b 
became money had and received to the use of the Plaintififs -^^^^^^an 
testator.'' This assumption seems to be amply justified by the Aboool 
eighth paragraph of the Plaintiff's written statement, and the letter 
therein set forth (vide supra, p. 116). The question thus stated is 
novel, and not without difficulty. 

^ Their Lordships propose to consider, first, whether in the cir- 
eumstances stated the evicted purchaser can have any remedy 
against the execution creditor. 

There is no doubt that the authorities cited in the judgment of 
the High Court, and relied upon at the Bar, establish the proposi- 
tion which is thus stated by Lord 86. Leonards at page 549 of the 
14th edition of his work on Vendors and Purchasers : ** If the con- 
veyance has been actually executed by all the necessary parties, 
and the purchaser is evicted by a title to which the covenants do 
not extend, he cannot recover the purchase-mouey either at law or 
in equity." This general rule seems by the law of England to 
govern all sales by private ccmtract between the parties either of 
a freehold or c^ a leasehold interest in land. 

Does it, however, govern a case like the present, iu which the 
sale, as regards the owner of the thing sold, is m invitumy and 
made under colour of legal process ? The chief reasons for the 
rule are that the purchaser by private contract has full means of 
investigating ihe title of the vendor, and of either satisfying him- 
self that it is good, or of protecting himself against any apparent 
or latent defect in it by proper and apt covenants. If he fails to 
do either, his subsequent eviction is the result of his own negli- 
gence. But the purchaser at a sheriff's sale has at best very in- 
adequate means of investigating the title of the judgment debtor ; 
all that is sold and bought is the right, title, and interest of the 
judgment debtor with all its defects ; and the sheriff who sells, 
and executes the bill of sale, is never called upon, and, if called 
npoQ, would refuse, to execute any covenant of title. Therefore, 
the reasons for the rule failing, the rule itself cannot properly be 
held applicable to sales by the sheriff, which are governed by rules 
peculiar to such sales. 
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J. 0. Now it is, of course, perfectly clear that when the property hm 

1878 t^een so sold under a regular execution, and the purchaser is after* 

^^^ wards evicted under a title paramount to that of the judgment 

Allt Khah debtor, he has no remedy against either the sheriff or the judgment 

Abdool creditor. This, however, is b o c a us Q the ^sheriff is authorized by 

the writ to seize the property of the execution debtor which lies 

within his territorial jurisdiction, and to pass the debtor's title to 
it without warranting that title to be good. 

The sheriff, however, if he acts idtrd vires, cannot invoke the 
protection which the law gives to him when acting within his 
jurisdiction. He is in the position of an ordinary person who has 
8old that which he had no title to selL And it appears to their 
Lordships that his responsibility in respect of the sale must be 
governed by the law relating to the sale of chattels, rather than 
by that relating to the sale' of real estate. There is not in India 
the difference between real and personal estate which obtains in 
England; and moveable and immoveable property are alike 
capable of being seized and sold under a writ oifi.fa. 

The law of England as to implied warranty of title in chattels 
sold was until lately, if it is not still, in some uncertainty. The 
more modem cases are collected by Mr. Benjamin in his work on 
Sales, 2nd edition, page 511 et seq. In ^ims v. Marryai (1), Lord 
Campbell f when commenting on Mr. Baron Parkers judgment in 
Morley v. Atteriborough (2), after saying that the law was not in a 
satisfactory state, observed : *' It may be that the learned Baron is 
correct in saying that on a sale of personal property the maxim of 
caveat emptor does by the law of England apply, but if so, there 
are many exceptions stated in the judgment which well nigh eat 
up the rule." 

One of the latest expositions of the law on this point is to be 
found in the case of Eichhdz v. Ba/nnister (3), which was decided 
in 1864. In that case Chief Justice Erie is reported to have said : 
^^ I decide, in accordance with the current of authorities, that if 
the vendor of a chattel at the time of the sale either by words 
affirms that he is the owner, or by his conduct gives the purchaser 
to understand that he is such owner, then it forms part of the 

(1) 17 Q. B. (N.S.) 281. (3) 34 L. J. (C.B.) 105; 17 C. B. 

(2) 3 Ex. 600. (N.S.) 708. . 
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contract, and if it turns out in fact that he is not the owner the J* C. 
c(msideratipn &ils, and the money so paid by the purchaser can be 1878 
recovered back.*' This passage, it is to be observed, although Dorab 
contained in the report in the Law Jowmcdy is not to be found, ^^^^^^^ 
Midem verbis, in the regular report. The actual decision, how- Abdool 

ever, in which all the Judges concurred, was that on the sale of 

goods in an open shop or warehouse there is an implied warranty 
on the part of the seller that he is the owner of the goods, and if 
it turns out otherwise the buyer may recover back the price as 
money paid as on a consideration that has failed. 

A rule of this kind cannot, of course, be applied to a sale of 
goods by the sheriflf under a Ji. fa,, because what the sheriff pro- 
fesses to sell is only the right, title, and interest, whatever that 
may be, of the judgment debtor, and this was the express ground 
of the decision in Chapman v. Spdler (1), where the case is treated 
as an exception to the general rule. It would seem, however, 
that, even according to the principles laid down in Motley y. 
AUeviborough (2), which, of the modern cases, is the most favour- 
able to the application of the maxim caveat emptor, the sheriff 
may reasonably be held to undertake by his conduct that he is 
acting within his jurisdiction. In that case, though it was decided 
that on the sale by a pawnbroker of an article pawned with him 
as an unredeemed pledge there is no implied warranty of the 
pawnor's title, the judgment of Mr. Baron ParTce seems to assume 
that the pawnbroker does warrant that the article has been pledged 
with him, and has become irredeemable. The learned Judge says : 
^*In our judgment it appears unreasonable to consider the pawn- 
broker, from the nature of his occupation, as undertaking anything 
more than that the subject of sale is a pledge, and irredeemable, 
•and that he is not cognizant of any defect of title to it.*' So, too, 
it may be inferred from HaU v. Oonder (3) that although upon 
the sale of a patent there is no implied warranty that the patent 
is valid and indefeasible, it would be reasonable to hold that there 
is an implied warranty that letters patent for the alleged invention 
have been regularly issued under the Great SeaL Their Lordships 
think that upon a similar principle the sheriff may be held to 

(1) 14 Q. B. (N.S.) 621. (2) 3 Ex. 500. 

(3) 2 C. B. (N.S.) 22. 
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J. a undertake bj his ccmdact that he has seized and pnt up for ada 
1878 the pn^rt J sold in the exercise of his jurisdiotion ; although 
p^]^ wh^i he has jurisdiction be does not in any way warrant that the 
^"'^^"^ judgment debtor had a good title to it, or guarantee that the pur» 
Abdooi. chaser shall not be turned out of possession by some person oth^ 
than the judgment debtor. 

In the present case the subject matter of the sale was the estate 
of the execation d^tor, so that if the sheriff had had jurisdiction 
his conyeyance would have passed the title. It was solely because 
he was acting beyond his territorial jurisdiction that the sale 
became iooperative and wholly ineffectual. The High Ckmrts 
haye assumed that if the Defendant is to be treated as a prin- 
cipal in the transaction (and their Lordships think he ought to be 
so treated) the case must be goyeroed by the ordinary rules 
relating to yendors and purchasers upon yoluntary sales (d ha- 
moyeaUe property. This yiew does not appear to their Ltnxyiips 
to be correct. The Defendant directed the sheriff to sell in his 
character of sheriff. He did not profess to sell, nor could he haye 
sold, as for himsel£ He intended tiie sale should be, as in fa^t it 
was, a sale by the sheriff as sheriff and with the incidents attaching 
to such a sale. Por the aboye reasons their Lordships are of 
opinion that the action cannot be properly determined without 
farther inyestigation into the &ctSy as they cannot say that the 
plaint and the other documents on the record do not disclose a 
primd facie case for some relief against the Defendant. 

There is, no doubt, a further question whether the Plaintiff has 
shewn a case which, if proyed, would entitle him to recoyer back 
the purchase-money as money had and receiyed to his use as upon 
a total failure of consideration. To that their Lordships think the 
admitted fact of the possession by his testator for nearly two 
years of the property in question, and his perception, partial at 
least, of the rents and prolSts, might be a fatal objection. It 
could not, in such case, be said that the consideration wholly 
failed. But it is not quite clear on the record that this objection 
arises, since if the.8ale has been treated as a niillity, the purchaser 
has been accountable, and may haye accounted, fc»r what he 
receiyed ; and in any case the Court in India will be competent to 
mould the relief according to the facts finally established at the 
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hearing. Their Lordships, of conrse, offer no opinion whether J. C. 

the Plaintiff will ultimately succeed in establishing his right to 1878 

any relief. It may tarn out that his testator, who never made d^^ 

any claim for a return of the purchase-money in his lifetime, ^^^ ^^^ 

bought with knowledge of the defect in the sheriff's jurisdiction, Abpool 

or has, by acquiescence or in some other way, forfeited any right 

which he might otherwise have had to relief. They only decide 

that the Plaintiff- has not wholly failed to disclose a good cause of 

action on the face of the record ; and that the cause ought to tie 

tried on the other issues that have been, or may be, raised in it. 

And they will accordingly advise Her Majesty to reverse the two 

decrees of the High Court, and to remand the cause for trial upon 

any other issues settled or to be settled in the suit. They think 

that the costs of both parties to this appeal should be taxed, and 

a certificate of their amount sent to the High C!ourt, in order that 

they may hereafter be dealt with by that Court as costs in the 

cause* 

Agent for the Appellant : T. L. Wilson. 

Agei^ {or the Bespcmdents : Oehme d Summerhays. 
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a. c BUBM AH TEADING OOKPOBATION, LIM- | ^ 

^^„^ \ Defendants ; 

1878 ITED ) 



AprU 5. 6, 9, AND 

10, llflS. 

MIRZA MAHOMED ALLY SHERAZEE and | 
THE BURMAH COMPANY, LIMITED. . ( "'^'^^^^^• 



fisfflJ^ /W 4§#<^ AND CROSS APPEALS. 

ON APPEAL FROM THE COURT OF THE RECORDER OF RANGOON. 

Mta»wre of Damages — lAahQity of MoAler for the Wrongful Act of his Servant. 

Q jjl^ Id estimating the damages for the conversion of PlaintiflTs goods, the yalii0 

A^T*^*'*^ / pf the goods at the place where the principal market for them exists, is the 

I lA.liy9^ ^^// »/ right basis of calculation; but there must be deducted from the price at 

^ ^ which they could there have been sold, the cost of conyeying them thereto. 

Morgan v. Powell (1) approved. 

In an action to recover damages from the Defendants for obstructing the 

PluintifTs right of ingress and egress to a forest, and his .right of obtaining 

and removing timber tlierefrom, hdd^ on the evidence, that the obstruction 

was not oaneed by the persons who were agents of the Defendants for the 

C4^C< purpose of working in the forest, or of doing any class of acts analogous to 

• //2 1 \ A/ 4 2 7 those complained of, and that the Defendants were not shewn to have know- 

M i^gly a<iopted or ratified those acts, and that the acts were not shewn to have 

*-* jy^ 1^? y^^ committed for their benefit. 

A principal is answerable for the act of his agent in the course of his 
master*s business and for his master's benefit, and for every such wrong of the 
servant or agent as is committed in the course of the service, and for the 
master's benefit. Though the master may not have authorized the act, if he 
has put the agent in his place to do a particular class of acts, he must be 
answerable for the maimer in which that agent has conducted himself ia 
doing the business which it was the act of his master to place him in. 

Appeals from decrees of the Recorder of Banffoon, dated the 
4th of November, 1876. 

The facts of the cases appear in their Lordships' judgment 

BuH, Q.C., W. O. Harrison, Q.C., and Doyne, for the Appellants. 

* Present: — SiB James W. Colvile, Sib Babnes Peacock, Sib Moktagu 
E. Smith, and Sib Robbbt P. Collibb. 



(1) 3 Q B. 27S. 
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Benjamin^ Q.C., C/ou^, .Q.C., and John ^i^^.fpr -^the i^pDn- 
dentB. 



J. a 

1878 



April 13. The judgment of their Lordships was delivered by 
Sir Egbert P. Collier : — 

These are appeals and cross appeals from judgments of the 
Becorder of Bangoon in two suits, in which Mirza Mahomed AUy^ 
together with a cbippany called ih^^Bwrmah Company, Limited, 
were Plaintiffs, Tfie^ Burmah Company^ being merely put upon 
the record as assignees of the Plaintiff's right of action, need not 
bo further referred to. The Defendants in both cases were the 
Bombay and Burmah Trading Corporation. The first action was 
brought to recover damages for the conversion by the Defendants 
of a large quantity of logs of timber belonging to the Plaintiff, the 
second to recover damages for the obstruction by the Defendants 
of the Plaintiff in the exercise of his alleged right to remove 
timber from certain forests in Burmah, The Becorder gave judg- 
ment for the Plaintiff in both suits. 

The case of the Plaintiff may be stated in outline thus. He was 
what may be called a middle man between the foresters in the 
woods of Burmah and the merchants of Bangoon who bought the 
timber felled. In the year 1867, he had a right, obtained from 
the Burmese Government, to fell or otherwise possess himself of 
timber in a certain forest known as the Ningyan forest belonging 
to the. King of Bn^rm^h, and to take the timber by water to 
Bangoon. In that year two other persons, who may be also called 
middlemen, named JDarwood and Oddenberg, had a concurrent 
right to obtain and export timber. In the summer of that year 
Darwood and Ooldenberg succeeded in obtaining from the Burmese 
Government a monopoly of the right to export timber from the 
Ningyan forest, lasting for four years. The grant was dated on 
the 15th of July, 1867, but was not to come into operation until 
November of that year. In obtaining that grant Varwoodeuid 
Ooldenberg acted as agents of the Defendants. The Plaintiff's 
case is that between the date of the grant and the time when it 
came into operation, he was possessed of a large quantity of Ic^s 
of timber, in all about five thousand^ part of which he had felled, 
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part of which he had bought^ and that he would hare been able to 
take these logs by water to Rangoon daring that interyal, in 
which it was permitted to him and other foresters to take away 
their timber, but that he was forcibly prevented from doing this 
by Darwoody who acted as an agent of the Defendants. He 
further goes on to shew that in the next year 1868, he actually 
found in the possession of the Defendants, at a place called 
Tounffhoo^ an intermediate station between the Hmgyan forest and 
Rangoon^ a large quantity of logs, 1241 in number, which belonged 
to him. They are alleged to have been discovered in the year 
1868 in the possession, at ToimghoOy of a Mr. Petley, an agent of 
the Defendants. The Plaintiff brings his first action to recover 
damages for the couversion by the company of the logs found at 
Tounghoo in PeUej/e possession. He brings his second action to 
recover damages in respect of the injury he has sustained by being 
prevented by Darwoodin August or September, 1865, from remov- 
ing the remainder of the logs to which he was entitled. These 
logs, after deducting such as had by some means come into his 
possession, he alleges to be in number 1878. 

Such is a short outline of the Plaintiff's case. Their Lordships 
do not propose to review the evidence in detail, a task which was 
very carefully and laboriously performed by the learned Eecorder. 
They cannot help observing, however, with respect to the evidence 
in general, that it appears to them of a loose, confused, and en- 
brangled character, and that the Plaintiff cannot be regarded as a 
satisfactory witness, inasmuch as he has been convicted of perjury. 
It now becomes necessary to deal with the two actions sepa- 
rately. 

In the first action the Plaintiff, as before observed, claimed 
damages for li^ conversion of 1241 logs. The learned Judge l^ts 
fouud that 1041 of his logs were converted by the Defendants, and 
has given as damages the full value of each of those logs at 
Rangoon^ which he estimates at Bs.50. Undoubtedly, in this case 
there is evidence, which if believed would justify the learned 
Judge in his finding for the Plaintiff, that a large quantity of hid 
logs was in the possession of the Defendants. The Plaintiff pro- 
duces a list which is sworn by a person whom he employed to have 
been made out from memoranda taken from personal observation 
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of bgs which he found in PeUey'a possesfiion in 1868, bearing the 
Plaintiff's property marks, though not his delivery marks. The 
nnmber of the logs in that list is 1187. There is some further 
evidence of the same kind respecting a lot of 11 logs. It is con- 
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confirmed by another list which was put in and sworn to by 
another witness, of 981 logs, which are alleged to have been found 
in the same summer and autumn in the possession of Darwood in 
the creeks at Ninpya/n. There is also some evidence of Darwood 
having taken. possession of about 1000 logs of timber in the forest. 
Their Lordships are not insensible to the weight of several obser* 
vations which have been addressed to them by the counsel for the 
Appellants impugning the genuineness of these documents, and 
the general trutlifulness of the Plaintiff's case, not the least 
weighty of which was that the Plaintiff brought actions in 1869 
for some far smaller lots of timber which^ according to his own 
shewing, came down the river to Tounffhoo after the large lot for 
which he brought his present action in 1872, and that he appears 
to have demanded this lot for the first time shortly before he 
brought his action. But after giving due weight to this and other 
objections which have been made to the whole of the Plaintiff's 
case, their Lordships have come to the conclusion that whatever 
Tiew they might have taken of the case had it come before them 
as a Court of first instance, it has not been sufficiently established 
that the learned Becorder, who considered the evidence with great 
care, was wrong in coming to the conclusion of fact that the 
Defendants had in, their possession a large quantity of logs^ belong- 
ing to the Plaintiff. 

'I'heir Lordships, therefore, are not pi^pared to reverse his find- 
ing, that the Defendants had in 1868 a large quanlfty of logs of 
the PlaintifTs in their possession, nor are they satisfied that his 
computation of the number of those logs was wrong. But they 
are of opinion that he has, somewhat erred in his estimation of the 
damages. He appears to have treated the case as what, in lan^ 
guage familiar in Westminster EM a few years ago, was called an 
action of detenue, in which the Plaintiff sought to recover a specific 
chattel which the Defendant detained from him, and in which the 
judgment was that the Defendant do deliver the chattel or pay the 
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valne of it. But this is neither in form nor in substance such an 
action, but more resembles what used to be called an action of 
trover. The subject-matter of the action is timber, an ordinary 
article of commerce, which, according to the evidence of the usage 
of trade is disposed of in the same year in which it arrives at 
Batiffoon, either by sale or by being cut up, or in various ways. 
This the Plaintiff must have perfectly well known, and he could 
not, and indeed he does not profess, to claim four years afterwards 
the restitution of the particular logs which were found in 1868 at 
Tounghoo. His claim is to the damages which he has sustained by 
the conversion of the logs by the Defendants at Totmghoo at that 
date. It may be right indeed to take the value of the logs at 
Bcmgoon^ where the principal if not the only market for them 
existed, as the basis of the calculation ; but from the price at 
which the Plaintiff could have there sold them must be deducted 
what it would have cost him to bring them to the market. This 
principle of estimating the damages is in accordance with the case 
of Morgan v. Powell (1), and with other cases with which English 
lawyers are familiar. It has been found by the learned Judge 
upon the evidence that Rs.4 a log would be the cost of conveying 
logs from Tou/nghoo to Bangoon. There is no direct evidence of 
what the cost of conveying logs from Ningyan to Tou/nghoo would 
be ; but the distance is said to be about three days' journey, and 
the price of logs at Tounghoo is more than double the price of logs 
in the forest, a difference which must in some degree be composed 
of the cost of conveyance. 

On the whole their Lordships are of opinion that they will be 
doing no injustice to the Plaintiff if they assume the cost of con- 
veying timber from Ningyan to Townghoo to be as much as that of 
conveying it from Tou/nghoo to Bangoon. They think, therefore, 
that the sum of iis.8 per log should be deducted from the selling 
price at Bangoon. As some evidence was given of the price which 
the Recorder adopts, viz., Bs.50 per log, they adopt his finding on 
this point. They are therefore of opinion that from the Bs.52,050 
which have been given to the Plaintiff, Bs.8,328 should be deducted^ 
leaving a balance of B8.43,722. 

The next action gives rise to different considerations. It was 
(1) 3 Q. B. 278. 
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originally an action for conversion of logs, but the amended plaint 
alleges in substance that the Defendants obstructed the PlaintiflPs 
right of ingress and egress to the forest, and his right of obtaining 
and removing timber therefrom, whereby he suffered the damage 
complained of. It is not necessary further to advert to a question 
of limitation which was disposed of during the argument ; but a 
more formidable objection to the maintenance of the action has to 
be dealt with, viz., that the Defendants are not responsible for 
the wrongful acts of Darwood in August or September, 1867, 
assuming them to be proved ; whether or not the Recorder was 
right in finding that they were proved it becomes immaterial to 
decide, in the view which their Lordships take of the case. 

It was contended on behalf of the Respondents, that Darwood 
was the agent of the Defendants, and that the Defendants are 
responsible for those acts. That view was endeavoured to be 
supported by reference to the case of MaeJcay v. The Commercial 
Bank of New BrumumJe (1), in which the rule was laid down as to 
the principles which regulatie the liability of a master for the acts 
of an agent done without his express authority, but still within 
the scope of the authority of the agent. Some expressions of 
Mr. Justice Willes, in the case of JSarwich v. The English Joint 
Stock Bank (2), referred to in the judgment of this board, were espe- 
dially relied upon, and appear to contain as clear an exposition of 
the law upon this subject as is anywhere to be found. They are 
as follows : — ^^ With respect to the question, whether a principal 
is answerable for the act of his agent in the course of his master's 
business and for his master's benefit, no sensible distinction can be 
drawn between the ease of fraud and the case of any other wrong. 
The general rule is, that the master is answerable for every such 
wrong of the servant or agent as is committed in the course of the 
service and for the master's benefirt ;" and the learned Judge goes 
on further, with reference to what may be deemed the course of 
the service, to observe, " In all these cases, it may be said, as it 
was said here, that the master had not authorized the act. It is 
true he has not authorized the particular act, but he has put the 
agent in his place to do that class of acts, and he must be answer- 
able for the manner in which that accent has conducted himself in 
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doing the business which it was the act of his master to place him 
in." It has been contended on the part of the Bespondents^ that 
although there is no evidence of the Defendants authorizing the 
particular acts of violent obstruction of Darwood complained of, 
still that, inasmuch as the Defendants put Darwood in a position 
to do that class of acts, and they were done for the Defendants' 
benefit, they are responsible for them, upon the principle laid down 
in the cases just referred to 

It now becomes necessary to refer to what evidence there is of 
Darwood^^ authority. On the 28th of March, 1867, we have an 
agreement put in between Darwood and Qolderihwrg and the com- 
pany Defendants, whereby Darwood and Ocldenberg agree to sell 
to the company, and the company to purchase, the logs which 
Dartoood and Ooldenberff cut That document establishes the 
relation of vendor and purchaser dniy, and not that of master and 
servant, or principal and agent. The next material fact is that on 
the 15th of July, 1867, Darwood obtained a grant of the monopoly 
for four years, in obtaining which he must be taken to have been 
the agent of the Defendants, but that monopoly was not to take 
effect until the November following. Then follows an agreement in 
February, 1868, wherein Darwood and OMenberff agree to assign 
over the lease or grant which they had obtained in their own 
names to the company, and to work for them from that time at 
certain rates. Undoubtedly this document creates as between 
Darwood and the company the' relation of employer or employed. 
It may be that this relation existed before, and that the document 
only embodied the terms under which Darwood and Ooldenberg 
acted for the company in November, 18(57, when the monopoly 
which was obtained in . Darwood' 8 and Ooldenherg's names was 
really exercised on behalf of the company. But their Lordships 
are unable to find any proof .that before November Darwood 
(Ooldenberg may be thrown aside as he was not in the forest) can 
be considered as having acted as the servant or agent of the com- 
pany. Until the lease of the 15th of July, giving the monopoly, 
took effect on the 1st of November, it would appear that the rela- 
tion created by the agreement of March, 1867, of vendor and pur- 
chaser continued ; it is certainly not shewn that any relation 
other than that of vendor or purchaser existed between the Defen- 
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dants and Darwood up to November, 1867, except that of agent to J. 0. 
procure the lease in the previous July, but an agency to procure 1878 
this lease is a totally different thing from an agency to work the buemah 
forest on behalf of the company. Co^^ITon. 

In this view, taking the exposition of the law by Mr. Justice Limitbd 
WiUes, which has been quoted, their Lordships are of opinion that Mibza 
the acts, of Darwood cannot be treated as the wrongful acts of a*'^ .4aS5u 9 
servant or agent committed in the course of his service, for the .. Shbrazbe 

° AND THE 

plain reason that at that time it is not shewn that Darwood was a Bdbmah 
servant or an agent for the purpose of working in the forest on Limited/ 
hehalf of the company, or of doing any class of acts analogoufiy 
to those complained of. It may be added that there is no proos 
of the Defende^nts having ever knowingly adopted or ratified those 
acts, or indeed of the acts having been committed for their benefit. 

This being so, their Lordshi{)s are of opinion that the second 
action fails altogether. 

They will therefore humbly advise Her Majesty that in the 
first action the judgment be varied by reducing it from the sum of 
Bs.52,050 to Bs.43,722 ; that the costs of the appeal be borne 
respectively by each party, but that the cross appeal be dismissed 
with costs. In the second action they will humbly advise Her 
Majesty that the judgment appealed against be reversed, and the 
suit dismissed, and that the Appellants have their costs in the 
Court below and of this appeal, and that the cross appeal be 
dismissed with costs. 

Solicitors for the Appellants : Johnsons, Upton, Budd, & Aikey. 
Solicitors for the Eespondents : Harrison, Deal, dt Harrison. 
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, J ^ JuHL ON APPEAL PROM THE HIGH COURT AT BENGAL. 

^^iA^UiiJL^ JKnc^M Grant — Construction — Gift to A,, his Children and Grandchildren^ 
^,,^***rf^Sw . - W*^ confers absolute Estate — Santdn Sreni, 

tiA L Ay ^-71/ ^^ ^ Hindu granted three villages as a talook at a certain rent to his sister 

pl4 O ^*jH %^ by a sunnud which contained the following words : "You are my sister : I 
^^/ 7 ^^A~ C/f 3y accordingly grant you a talook for your supix)rt . . . Being in possession of 
■- M .— . ^>^g^,«hJP--i^&ry^ ^Y^Q lands- and paying rent according to the tahut jumma, do you and the 
/uj*'^ 4r generations bom of your womb successively (santdn sreni kramS) enjoy - 

Ajff U ^^ tTY ^ the same. No other heir of yours shall have right or interest ": — 
LSV 5^H^«I\3/V^ ^ Held, that the donee took an absolute estate. Thp expression, "no other 
/ i.^CX^^jj\/y /-^ heir of yours shall have right or interest," makes the absolute estate before 
>\ given defeasible in the event (which did not occur) of a failure of. issue living 
^ at the time of her death, in which event the estate was to revert to the 

2//U/tl^0 donor and his heirs. 

In Hindu deeds words giving lands to a donee "his children and grand- 
children," confer on him an absolute estate. 



///X 



Avl^/w ^Cjr Appeal from a decision of a Divisional Bench of the Calcutta 
C'CffVi^J^i High Court (Aug. 5, 1875), reversing the decree of the subordinate 
h - 1 1 1 ^ r ^^^S^ ^f Mymenaing, by which one Chundermoni Dehya^ince 
'JPUI ^9j deceSsed, the mother of the Appellant, and one Kali Soonduri 
/lA^^l/fy y DeJya, Plaintiffs below, had bedh declared entitled to the relief 

^ I tXC^ a That relief was the obtaining possession of a talook which had 

. / been granted by one Shumbhu Chunder Chowdry in the year 1819 

hLpuU 425 ^ iijg gister, Kasiswari Debya, mother of the Appellants. The 

/Uljfi^ ^^ Plaintifis sought to recover possession of the grant as devisees of 

i^^jtUlui /%g Easiswariy from the Eespondent, the son of Shumbhu Chunder, the 

/^ /J^jL^ grantor, who had taken possession of it on the death of Kasiswart 

'^ in 1871, and the questions arising in the case turned upon the 

construction of the sunnud under which the talook was granted, 

Kifi/%^ It according to which the Plaintiffs contended that Kasiswari took 

/iJLCi CiLliOt an absolute estate with a power of devise, and the Defendant that 

A*YV /y 'h^ ^ *<r / f Present : — Sir James W. Colvile, Sir Baekes Peacock, Sib Montague 
•• fL^^^iqW ^ E. Smith, and Sib Robebt P. Collier. m J ^ Sa/ 
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the grant was limited to the male issue of Kasmoari^ failing 
which, on her death the talook reverted to the right heir of the 
grantor, Le. to the Respondent. 

The Judges of the High Court dismissed the suit, not on the 
ground put forward by the Respondent, but on that of Kamwari 
having no power under the grant to make a devise of the talook, 
and that the suit of the Plaintiffs, who sued as devisees, therefore 
failed. 

The facts of the case are sufficiently disclosed in the judgment 
of their Lordships. 

In reference to the construction of the document in question in * 
this case, the judgment of the High Court (Birch and Morris, JJ.) 
contained the following passage : — 

**The right interpretation to be put upon this document dependsv -^ 
upon the meaning given to the words * santda ' and * sreni 
krame.* "Does *santan' signify son or sons, or issue generally? 
And do the words * sreni kram^* signify in succession in the 
sense of in successive generations, or merely in the order first of 
you, and then of the issue bom of your body. On the first point, 
it is clear that the term *santan' bears the wider and more 
general meaning of issue, and is not confined to male progeny 
only. This interpretation was given to it by this Court in the 
case of Kiato Kishore BhuUacharjee and Others y. Seetamonee 
BhvMacharjee (1). On the second .point, the true meaning of the 
words * sreni krame' seems to be *in succession' in the sense of 
succession, first of the mother, and then of the children born of 
her womb. This may be fairly gathered from the context The 
donor says * you and the children born of your womb shall take in 
succession, but no other heirs of yours shal^take.' If the donor 
had intended that the succ^^sion should be confined to Easmuari 
and her lineal descendants, he would have used the words * you 
and your children and your children's children, &c., shall take.* 
He would J|ave used some such term as ^ adi ' after ^ santau ' to 
indicate the succession beyond the second generation. His avoid- 
ance of the usual practice in this particular shews that the restric- 
tion was intentional, and this intention is also apparent by the use 

(1) 7 Suth. W. B. 320. 
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J. 0. of the word ^ garbhajat/ bom of the womb, and by the sabseqiiently 
1878 quab*fyii)g senteQce, ' but no other heirs of yours shall take.' In 
Bhoobun ^^^ ^^^ ^^^^ ^^^ donor intended to limit the succession to the lineal 
MoHiNi descendants of Kamwari, and to exclude collateral heirs only, the 
V. word ' garbhajdt ' becomes redundant and meaningless. The same 
Cbundbb objject would have been obtained by its omission; but its intro- 
Chowdhby. (Juction is evidence that the donor had not only a limitation, but 
a limitation of a very particular kind in his mind at the time, and 
it manifestly gives the key to the words that follow, ^ but no other 
heirs of yours shall take.' Indeed it might be argued, and with 
justice, that by the use of the word 'garbhajat ' the exclusion of 
even an adopted son by Kasiswdri was intended. The result is, 
that the donor in eflfect says, ' you and the children bom of your 
womb shall take, but no one else who is an heir of yours shall 
take.' Taking this, then, to be the right interpretation of the 
sunnud, it remains to consider what is its legal eflfect and bearing 
upon the present case, as by its terms the tenure determines with 
the life of Eadswari and the children bom of her womb, the gift 
necessarily, becomes the gift not of an absolute estate but of a life 
interest only. Therefore as Kasiswari could make no disposition 
of this property after her death the will of 3rd Assar, 1272, 
becomes inoperative, and Plaintiflfs cannot take under it. The 
rule applicable to gifts is laid down by their Lordships of the 
Privy Council in the case of Jotendromoktm Tagore v. Oanend/r<h 
mohun Tagore (1) in the following passage : * In Bengal the legal 
power of transfer is the same as to all property, whether ancestral 
or acquired. It applies to all persons in existence, and capable of 
taking from the donor at the time when the^gift is to take eflfect.' 
The evidence on the record suflSciently establishes the fact that 
Chundermoni Debya^ Plaintiflf No. 1, was in existence prior to the 
execution of the sunnud of 8th £ysack, 1226, and therefore under 
the above rule she is entitled to a life interest in the property. But 
we observe that Chundermoni Lebya has not brought the present 
suit to establish a right of this kind. She has associated Kali 
Soonduri Debya with herself as co-PlaintiflT, and each of these ladies 
seeks to recover a moiety of the property on the footing of the will 

(1) 18 Suth. W. R. 359 ; 9 Beng. L. R. 377. 
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of Kasiswari Debya. Bat as already pointed oot, the will is inope- j. o. 

rative, and has no legal effect. The suit, therefore, is liable to be i878 

dismissed. We have delayed giving our judgment to this effect, bhoobun 

because we wished to consider in what form our decree should be Mohihi 

Debta 
drawn up with due regard to the rights of Chundermani Lebya if. 

under the deed. Now, however, we learn from the pleader on Jier ohuSdbb 

behalf that CImndermoni Debya is dead, and this question is thus ^"^^^^^' 

set at rest by her death. Kali Soonduri Debya remains now the 

sole Plaintiff in the cause, and we therefore direct as against her 

that the judgment of the Lower Court be set aside, and that the 

suit be dismissed with costs, both in this Court and in the Court 

below." 

Leithy Q.C., and Doyne, for the Appellant, contended in the first 
place that, assuming the High Court's decision as to the effect of 
the sunnud to be correct, viz., that it gave an estate to the grantee 
and the children born of her womb, it followed that Kasiswari 
took an absolute estate with a power of devise and not merely a 
life interest. In that case the will would operate in favour of the 
Appellants ; but if she only took a life estate, in that case the 
will was immaterial. The case did not come within the Tagcyre 
decision. 

There was no intention here to create an estate tail ; the gift 
was absolute to the children subject to the mother's life estate. 
Santan is equivalent to offspring, progeny, descenclants (see Wihons 
Glossary), and therefore includes children and grandchildren. The 
limitation on Kasiswari's estate appears from the words " no other 
heir of yours shall have right or interest." There is no dis- 
tinction between real and personal estate in Hindu law. .Under 
English law a gift of personal estate to A. B. and her children 
would operate as a gift for life to A. JS., and thereafter a gift 
absolutely to the children. Here the gift to the mother is re- 
stricted, to the children it is unrestricted ; and it is for the other 
side to shew that after the life interest of the mother the gift fails 
entirely. The intention of the grantor is clear, and is confirmed 
by the use of the word ** talook," which means hereditary estate : 
see Wilson's Glossary. Santan cannot be limited to children only, 
for sreni is equivalent to row or line, and kram6 means succes- 
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sively : seS Wilson's Glossary. The gift waa to the mother and in 
succession to her children as distinguished from adopted children 
and collateral heirs. As regards misjoinder, Chundermani is en- 
titled as against the Respondent, but recognises her co-Plaintiff*8 
interest in the estate ; it is like the case of a man who has sold 
half his rights in the subject of litigation : see Sreeram Hazra v. 
Gyarem Hatee (1), where the co-Plaintiff was struck off as a super- 
fluous party to the record, and a decree given in £etvour of the 
Plaintiff who was entitled : see Act VIII. of 1859, sect. 337. 

Joshua WiUiams, Q.C., and Mayne (Woodroffe with them), for 
the Bespondent, contended that on the true construction of the 
sunnud the estates and interests (if any) thereby created, beyond 
a. life estate in Easiswari, were void and invalid in law and in- 
capable of being carried into effect. In the first place the sunnud 
attempted to create an estate tail contrary to Hindu law; aud 
secondly, supposing there was a life estate with remainder over, 
that being a gift to a class, of whom some were, or might be inca- 
pable of taking, was bad as to alL 

The children were intended to take as heirs ; the words " from 
generation to generation " import an absolute estate : see Bajah 
Nursing Deb v. Boy Koylasnath (2) Then the importance of the 
negative words becomes apparent : it was an attempt to create an 
estate tail, an intention to create it : see Jotendromohim Tagore v. 
Oanendromohun Tagore (3). The grantor selects a line other than 
that recognised by law, and therefore the gift is void. It is clear 
that there was an intention to create an inheritable estate, and so 
the case can be distinguished from Bajah Nursing Deb v. Boy 
Koylasnath (2). [Sir Robert P. Collier : — If the gift is to her for 
her life, and then to her children, does your argument apply?] 
Yes; an estate to a person and his children, there being none 
alive, is equivalent to an estate tail. As to the argument that it 
was intended to give the estate to Easiswari for life and after- 
wards to her children, it has been held that the donee must be a 
sentient being in existence : see Ganendromohun Tagore v. Upendra 
Mohun Tagore (4). 

(1) 11 Suth. W. R. 607. (a) 9 Beng. L. R. 377, 395 ; 18 Suth. 

(2) 9 Moore's Ind. Ap. Ca. 55. W. R. 359. 

(4) 4 Beng. L. R. (0. C.) 190. 
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Further, in interpreting this sunnud there ar^ four different J.O. 
views as to its effect, viz., First : An absolute estate to grantee in 1878 
fee simple, which is abandoned by the Appellants' counsel : see bhootun 
Oanendromohun Tagore v. Upendra Mohun Tagore (1). Secondly: Mohiki 
The view of the High Court, viz., a gift for life to her, after her «. 
death, gift for life to her children, and no further. Thirdly : For Chundeb 
life to the grantee, then to such of her lineal descendants abso- ^° ^^^°^ ^' 
lutely as should be living at her death, to the exclusion of all 
other heir-^, which is the view taken by the Appellant. Fourthly : 
To Kasiswari for life, and to her children who survived her abso* 
lutely. 

The second view, which was taken by the High Court, is the 
correct one. It is a literal and reasonable interpretation. The 
object was to provide for the sister and for children of her womb, - 
no further; the grandchildren were not objects of the donor's 
bounty, and the children take only life interests. The third was 
an attempt to create an estate not recognised by Hindu law, as 
shewn above. The fourth view of the construction is inconsistent 
with the terms of the sunnud. The grantor did not intend the 
general heirs of his sister to take, still less the general heirs of 
his sister's children. [Sir Montague E. Smith :— Bom of her 
womb. Does this mean that an estate given absolutely will revert 
if there is no child living at the date of her death ?] That 
would be a contradiction in terms. [Sir Montague E. Smith : — 
But it would give an absolute estate.] Not in accordance with 
terms of sunnud. It is contended that a gift either to children 
for life or to children absolutely is void. A gift can only take 
effect in favour of a donee who is a sentient being actually in 
existence at the time the gift comes into operation : Tagore v. 
Tagore (2) ; that is, in the present case, at the date of the gift. 
There was very slender evidence that Chundermoni was alive at the 
date of the gift. But Kasiswari might have had, and in fact had, 
other children born subsequently to the gift, and the intention was 
to benefit all equally. This intention could not take effect as to 
those who were, or might be, born subsequently, and therefore was 

(1) 4Beng.L.B. (O.0.)183. 
(2) 4 Beng. L. K. (O.C.) 190 ; 9 Beng. L. R. 399, 400, 408. 
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bad as to all ; see Jee t. Audley (1) ; Leake t. BtMnson (2) ; 
SrimaU Brahmamayi Dad v. Jagesehandra Butt (3) ; Sirudammey 
Bossee v. Jogesh Chtmder BtUt (4). 

Further, the plaint was based on the supposition that Kasistcari 
took an absolute estate, half of which she had devised to Ohunder-^ 
manu The Plaintiff could not now daim the whole as donee 
under the sunnud. 

LeUh, Q.C., replied. 

The judgment of their Lordships was delivered by 
Sib Eobebt P. Oollieb:— 

The facts which give rise to the questions of law into* which 
tliis case resolves itself, are as follows : — 

Shumlku Chfmder Svrmanaf in 1819, granted a talook to his 
sister, Eamwari Bebya, by a sunnud in the following words : — * 

** Shumlhu Chunder Surmana. 

^ Sunnud executed to the worthy to be remembered Kasmoari 
Bebya^ of good conduct, in the year 1226 B. S. : — 

** You are my sister : I accordingly grant you as a talook for 
your support the three dehas (villages), Ev/rripuVj Fut^pwr^ and 
KudumtoUy in chukia Jonardunpore in my zemindari, pergunnah 
Mymensing, at a tahut jumma of Es.361, three hundred and sixty- 
one rupees, with the land and water, and trees, &6., comprised 
within the four boundaries, [and] all [rights] appertaining to the 
said mouzahs. Being in possession of the lands and paying rent 
according to the tahut jumma, do you and the generations (Santan 
sreni) born of your womb successively (krame) enjoy the same. 
-No other heir of yours shall have right or interest To this effect 
I have written and given a sunnud. 

** The 8th Bysack, 1266." 

Another translation of the document is given by the High 
Court substantially to the same effect. 

At the date of the sunnud Kasiswari had one child only, a 
daughter, Chundermoni, one of the original plaintiffs in this suit. 

(1) 1 Ck}x, 324. . (3) 8 Beng. L. R. 410. 

(2) 2 Mer. 363, 390. (4) 2 Ind. L. R. (Cal.) 262. 
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Kamwari afterwards had a son who died in her lifetime, leaving J. 0. 
a widow, who was a eo^Plaintiff, suing as guardian of a son whom 1878 
he had adopted. Bhoobun 

Kasiswari heidi undisputed possession of the talook until her p^gy^ 
death in 1871, and by will devised it (together with other property) v. 

to the two Plaintiffs in equal moieties. Ghunder 

On the death of Kasiswari, the Defendant, as heir of his father 
Shtmbhu Ghunder Svrmana, took possession of the talook, where- 
upon the Plaintiffs instituted the present suit to obtain possession 
of it, together with mesne profits from the date of their disposses- 
sion on the death of Kasiswari, Pending the suit the daughters 
of Chundermoni have been substituted for her as Plaintiffs. 

The Plaintiffs claimed under the will of Kasiswa/ri. A question, 
indeed, arose whether their plaint could be construed as containing 
an alternative claim on behalf of Chwndermani under the sunnud 
independently of the will, but in the view which their Lordships 
take of the case, this question becomes immaterial. 

The Defendant denied the right of Kasmuari to dispose of the 
talook by will, contending that she took only a life estate under 
the sunnud. The principal ground on which he based this conten- 
tion in the Court below was that, the terms " santdn " " sreni kram^ " 
imported only sons of Kamwari living at the time of her death, 
and that these could only take, if at all, as donees under the 
sunnud. * 

No dispute was raised as to the genuineness of the will of 
Kasiswari, or its validity to pass whatever interest she was capable 
of devising. The subordinate Judge gave judgment in favour of 
the Plaintiffs. The grounds of his judgment, which are i^ot very 
clearly stated, would appear to be that in his opinion Chimdermoni 
took an absolute estate under the sunnud on the death of her 
mother, but that having elected to take under h^ mother's will, 
and to admit the co-Plaintiff to a half share of the estate, both the 
Plaintiffs were entitled to maintain the action against the De- 
fendant. He gave the Plaintiffs a decree for possession together 
with wasilut, the amount of which is not disputed. 

On appeal to the High Court, in addition to the contention that 
sani an signified sons only, it was urged that the sunnud was an 
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attempt to create an estate tail in contravention of Hindu law, 
and was therefore void except in as far as it gave a life interest 
to Kasiswari, 

The High Court do not adopt this view, nor do they agree with 
the Appellant that the Hindu words which have been quoted 
import issue male only, but they regard them as bearing ** the 
wider and more general meaning of issue," They hold that Chmir 
dermoni having been born before the date of the sunnud took 
under it a life interest in the talook, in succession to the life 
Interest ^f her mother. But that the Plaintiffs not having sued 
in respect of the life interest, but having claimed under the will 
o{ Eamwari, which she was incompetent to make, their suit must 
be dismissed. From this judgment the present appeal is pre- 
ferred. 

At their Lordships' Bar the main grounds on which the judg- 
ment of the High Court has been supported are — 

1. That the sunnud is an attempt to create such an estate as is 
known in England by the name of an ** estate tail," in contraven- 
tion of Hindu law, which does not recognise such an estate. 

2. That even if this be not so, the gift to the children of Kam-^ 
wari to be born after its date as well as to those then bom, is in 
contravention of the rule of Hindu law that no gift can be made to 
any person who is not " a sentient being " at the time of gift. In 
support of these propositions the case commonly called the Tagore 
Case (1) was quoted. 

It was fiirther argued that if the gift were void because made in 
favour of a class who could not legally take — that is to say unborn 
children — it could not be validated quoad Chundermoni (who hap- 
pened to be born at the time), by changing it from a gift to a 
class, into a gift to a designated individual. And in support 
of this proposition the cases of Jee v. Audley (2), and Leahe v. 
Bdbinson (3), were cited. 

It appears from the sunnud that the donor intended to convey 
more than a life estate. If the estate which he intended to convey 
was one which the law prohibits, effect cannot be given to his in- 



(1) 9 Beng. 
W. R. 359. 



L. R. 377; 18 Suth. 



(2) 1 Cox, 324. 

(3) 2 Mer. 364. 



Digitized by VjOOQIC 



VOL. V.} 



INDIAN APPEALS. 



147 



tention ; but before coming to this conclusion their Lordships must . 
be satisfied that the instrument does not fairly admit of being 
construed in a sense to which the law will give effect. 

In the judgment of the Tagore Case (1) the following passage 
will be found : — 

" If an estate were given to a man simply without express words 
of inheritance, it would, in the absence of a conflicting context, 
carry by Hindu law (as under the present state of law it does by 
will in England) an estate of inheritance. If there were added to 
6uch a gift an imperfect description of it as a gift of inheritance, 
not excluding the inheritance imposed by law, an estate of inherit- 
ance would pass. If, again, the gift were in terms of an estate 
inheritable according to law, with superadded words restricting the 
power of transfer which the law annexes to that estate, the restric- 
tion would be rejected, as being repugnant, or, rather, as being an 
attempt to take away the power of transfer which the law attaches 
to the estate which the giver has sufficiently shewn his intention 
to create, although he adds a qualification which the law does not 
recognise." 

The doctrine herein expressed had been frequently acted upon 
by the Courts in India^ who have decided that words giving lands 
to the donee, " his children and grandchildren,*' conferred upon 
him an absolute estate. (See judgment of Sir Barnes Peacock in 
the Tagore Case (2).) 

If the words of the sunnud, ** You are my sister : I accordingly 
grant to you a talook for your support/' had stood alone, it might 
have been open to question whether an absolute grant, or a grant 
for life only, was intended : coupled with the words that follow 
" being in possession of the lands and paying rent according to 
the tahut jumma, do you and the generations born of your womb 
successively enjoy the same ;" they appear to import an absolute 
estate, such as would have' been given had the words been "your 
children and grandchildren . . . ." And no inference so far 
arises that the donor had an English estate tail in his contem- 
plation, as the testator in the Tagore Case undoubtedly had. 

(1) 9 Beng. L. R. 395. (2) 4 Beng. L. R. (O.C.) 182. 
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J. 0. The only diflScnlty is caused by the words which follow, ** no 

1878 other heir of yours shall have right or interest." 

Bhoobun Upon the best consideration which their Lordships have been 

Dm^ able to give to the meaning of these negative words, it appears to 

«. them that they may be read as referring to the time of the death 

Chuhdbb of Easmoari^ that their effect is to make the absolute estate before 

HowDHBT. gj^gjj defeasible in the event of a failure of issue living at the 

time of her death, in which event the estate was to revert to the 

donor and his heirs. That there is nothing in such a condition 

repugnant to Hindu law appears from the decision of this tribunal 

• : i as to an executory devise in the case of Soorjeemoney Bosses v. 

Denobundoo MvMick (1), as explained in the Tagore Case. 

Their JLiordships are, therefore, of opinion that Kamwari took 
the whole estate defeasible on the happening of an event which 
did not occur, and that she had, therefore, an estate which shd 
could dispose of \^j will. 

It follows that the Plaintiffs are entitled to succeed in this suit. 
. ;^* 'It is unnecessary to decide what .th^ir Tights iuuy be inter se. 

• Their Lordships will, therefore humbly advise Her Majesty that 
the decree of the High Court be reversed, and that the decree of 
• • the Subordinate Court be affirmed. Tlie Appellants will have 

' their costs in the Courts of India^ and of this appeal. 

Solicitors for the Appellants : Watkina & Lattey. 
Solicitors for the Kespondent : Wrmtmore dt SwirJioe. 

(1) 9 Moore's Ind. Ap. Ca. 134. 
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3 

rEKAIT DOORGA PEBSAD SINGH . . Plaintiff ; j. c» 

AND 1878 

} 



rEKAlTNI DOORGA KONWAEI and 1 ,, iirayio,ii,i4, 

. \ Dependants. 16, 17. 

Another 



ON APPEAL FROM THE HIGH COURT IN BENGAL. 
Res judicata — Declaratory Decree — Discretion of the Court. 

The Appellant having been a party to a former suit in which the Respon- fyrt^Mff^ ^itm * 
dent obtained a decree for possession of the estate in question as mother and /(? /'vjilif^. f^ ^ 
heiress of the last proprietor, is bawed by such decree from afterwards recover-^w^^^^/dJ ^^ • 
ing possession on the ground that the Respondent is not such heiress. -it 

Although such decree barred the Appellant from setting up in this suit a • ♦^ '^ ^**^ ^Z0 s^ 
family custom for the purpose of shewing that he was entitled to V^saessioujfgj^/^^f^i^^^f ^ 
during the life of the Respondent, he is not thereby barred from shewing that ^^ . ^^ . # v^^ 

upon her death, if he survives, he will be entitled, under such custom, tS ' ^ 
succeed her, and therefore to have a certain deed executed by her d^lared /A/4/41^^^1^ "^ 
illegal and inoperative after her death. ii^f L/LUl*SHLt^ 

Their' Lordships, however, declined to remand the case for adjudication r i if ^%i^^ -m /^ 
thereupon. A declaratory decree was matter oMiscretion, and, while th^^y/c/lj^ dU / % 
necessary investigation would cause great delay and expense, the claim of 11 n ^'^ ^J^ f ^ **■■ TijZ ^ 
Appellant was contingent on his surviving the Bespondent-, and the decree ' ^*-^ ^W ^// 
would not bind other members of the family not parties to the suit, with [ J^jy Cut/^ 2/^y 
possibly preferable titles. '.^0ff^l^ At^ ^ 

Appeal from a jndgmenwand decree of the High Court at IciiAfSy" 
Caleuitta (June 6, 1873) dismissing the Appellant's suit with 
costs, and setting aside the decree of the Subordinate Judge of 
Bhagulpore (Dec. 29, 1871).* ^ 

The facts of the case are suflSciently set forth in the judgment •^^ tfi/^fCA *tiy 
of their Lordships. (V^ ^C^jy 

Woodroffe and Oatler (Boddam with them), for the Appellant, /4c/^^ / /i 
contended that the decree in the former suit was no bar to the fij^A y 
present. In the former suit no issue was raised ju3 to prime- -*- i0tl^U^^ 
geniture, and no issue as to the estate being impartible. Thii^i^ijMfcil m 1 1 
issues were confined to the estate being ancestral an(^ joint. It jE/i>w> 1^ 
was held that it was ancestral, but impartible, descending from fiA^iul yzo 

* Present i-^Sm James W. Colvilb, Sib Barnes Peacock, Sib Montague E. ^WCf* 3 ^^ 
Smith, and Sib Robebt P. Collieb. /4L/I /Z^ JL y 
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J. 0. father to son, the younger branches taking maintenance. In this 

1878 suit the Courts in India refused to allow the real state of affairs 

^TxKAiT ^ be discussed and to amend the issues for that purpose. But on 

Pbbsad^ingh *^®^^ finding that the property was ancestral and impartible the 

«• presumption arises that it descends by primogeniture to the Appel- 

DooBGA lant according to Mitahshara law, unless a contrary, custcnn be 

' shewn. The evideiice also establishes a custom' of primogeniture 

both as a family and a local custom. No doubt if the property 
is joint and partible, then there are male heirs in existence pre- 
ferential to the Appellant. 

The suit is not barred either under sect 2 of Act VIII. of 1859, 
. . , , ^ . or as to the claim to present possession, or as to the claim to a 

declaration of reversionary right. There are three requisites for 
the application of the doctrine of resjvdicaia: see Lord Westbury^s 
judgment in the suit against Kattama Natchiar (1). When a 
Plaintiff claims an estate and the Defendant being in possession 
resists that claim, he is bound to resist it upon all the grounds 
\\ that it is possible for him, according to his knowledge, then to 

xi 1 *- — * ^ bring forward. In order to make good a defence of res jvdicaia 

TV- '«**the same point must have been in issue in both suits ; there must 
haye been idem corpus, idem Jus, eadem causa petendi : see Lord 
BedesdaJe on Pleadings, 5th Ed., p. 279. Reference was then 
made to Ou/tram v. Morevx>od (2), Khugowlee Sing v. Rossein Bux 
Khan (3), Hunter v. Stewart (4), Moss v. Angh-Egypiian Naviga- 
tion Company (5), Saikappa Cheiti v. Kattama Natchiar (6), Ghin- 
niya Mudali v. Venkatachella PUlai (7), Woomatara Bebia v. 
Unnopoorna Dassee (8). [Sir Montague E. Smith referred to 
•Krishna Behari Roy v. Brojeswari Chowdranee (9).] That case 
is distinguishable as referring to status. Jogendra DS> Boy v. 
Fum,indro Deb Boy (10), Soorjomonee Dahee v. Suddanund Moha- 
patter (11). [Sir Barnes Peacock : — Although the claim of the 
..^^ Appellant to a right of inheritance and present possessiip is 

^ V vk^t) ^ (1) 11 Moore^s Ind. Ap. Ca. 72. (7) 3 Madras H. 0. R. 320. 

^^^ ^^ ^- (2) 3 East, 365. («) 11 Beng. L. R. 158; 18 Suth. 

(3) 7 Beng. L. R. 673, 679. W. R. 163. 

(4) 31 L. J. (Ch.) 346 ; 4 D. F. & (9) Law Rep. 2 Ind. Ap. 283. 
J. 168. (10) 14 Moore's Ind. Ap. Ca. 367. 

(5) Law Rep. 1 Oh. 108. (11) 12 Beng. L. R. 304; 20 sttli. ] 

(6) 3 Madras H. C. R. 84. W. R. ^'n,tJl%4^4^2fl/[^tJ [ 

■ ' / i 
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barred, the question stfll remains whether he is the proper per- J. C. 
son in this suit to vindicate the claims of the reversioners.] He 1878 
may rely upon the custom at least to that extent and for that tekait 
purpose, f iz., to shew his reversionary right The evidence shews p ^^^^^ 
that the property is ancestral, impartible, and descends entire -^^ 
according to the rule of primogeniture according to the local and Dooboa 
family custom. Moreover, if the evidence of custom is insufficient, ^^^'*^- 
if the estate is shewn to be ancestral and impartible, then, by the 
Mitakshara, the rule of primogeniture applies. As regards the 
. claim of a woman to succeed, inheritance by females is, under 
Hindu law, an exception to the ordinary rule which favours 
males. It is an anomaly, and rests upon special texts : see Mitak- 
shara, c. II., sect. 1, §§ 8, 12, 15, 35 ; as regards daughters, see 
c. IL, sect. 2, §§ 3, 4; mothers, c. II., sect. 3, § 2 ; Cf. Dayabhaga, 
c XI., sect. 2, § 11, sect. 4. The course of succession by primo- 
geniture h also abnormal and anomalous. Reference was then 
made to BamaJakshmi Ammal v. Sivancmtha Perumal Settv/rayer ( 1 ). 
It is at variance with Mitakshara law that, in cases of ancestral 
impartible property widows should come in whilst males exist of 
the immediate family to which the property belongs: see Bhyah 
Ram Singh v. Bhyah Uzah Singh (2); Ma>enaghten*8 Hindu Law, 
vol. i. p. 53 ; Chowdry Chintamun Singh v. Mmsumut Nowlahho 
Konwari {ji)\ Hurronath MuHtck v. Nittaniind Mulliek (4); Jlfo- 
ha/rani Hiranath Koer v. Baboo Bam Ndrayan Singh (5) ; Koonwur 
Bodh Singh v. Seonath Singh (6) ; Periasami v. The Bepresen' 
tatives of Solugai (7). 

BoynCy for the Bespondent, contended that the principle of rea ' 
jvdicata applied, and was sufficient to defeat the Appellant's claim 
to present possession by right of inheritance. As regards his 
claim as reversioner, it was proved and admitted that he was not 
the reversionary heir according to the ordinary law of succession ; 
and if the principle of res jvdicata did not apply so as to bar the 
Appellant's claim to the reversion under the custom, still he had 

(1) 14 Moore's Ind. Ap. Ca. 570 ; 12 (4) 10 Beng. L. R. 263. 

Beng. L.R. 396 ; 17 Suth. W. R. 563. (5) 9 Beng. L. R. 21^i}^*^h/^ 

(2) 13 Moore's Ind. Ap. Ca. 373.--W (6) 2 Sel. Rep. 92. 

(3) JE«w Rep. 2 Ind. Ap. 263. \ (7) Ante, p. 61.(5</ l^ tJim^^it,: TjUIji Jt, 
You Y. ^^fii/n^U^2Sr N "^^^ 
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J. 0. failed on the evidence in this suit to prove any custom which 

1878 would entitle him to succeed on the death of the Bespondent. 

Tekait He had, therefore, no locus standi to question the title of the 

PiMAD*8mQH f®"^^® Kespondent or the validity of her sale to the co-Respon- 

V- dent. Moreover, the Appellant, as a contingent reversioner, was 



DooEGA not entitled to a declaratory decree as to the invalidity of the 
sale in the lifetime of the Respondent ; or if he were, the legal 
necessity for the deed was amply established by the evidence. 

Woodroffe replied. 

The judgment of their Lordships was delivered by 
Sir Babnes Peacock : — 

This is a suit brought by Doorga Persad Singh, son of Gopi 
Nath Sin^hj alleging himself to be the proprietor of talook Ouddi 
Chakai and other property in Zillah Monghyr, The. suit is against 
Tekaitni Doorga Konwari, widow oiFutteh Narain Singhy deceased, 
and mother of Ovrbh Narain Singh, deceased, and also against 
Maharaja Joy Mungid Singh, It was brought first, to obtain pos- 
session from the widow by adjudication of the right of inheritance 
of the Plaintifif in accordance with koolachar or family usage in 
reference to the property in suit left by Tekait Gurbh Narain 
Singh, son of the late Tekait Futteh Narain Singh. Secondly, for 
an adjudication and order with respect to the right of reversion to 
the said estate, that a deed which had been executed by the widow 
in favour of the Defendant Joy Mungul Singh should be declared 
illegal and inoperative after the decease of the widow, the Defen- 
dant No. 1. 

The property was formerly the property of Bhurm Narain 
Singh, and their Lordships think it must be taken to be joint 
ancestral family property although impartible. Upon the death 
of Dhurm Narain Sing, who leit several sons and other lineal 
descendants, the property descended to his grandson, Loke Narain 
Singh, the father of that grandson, Juggemauth Singh, having 
died in the lifetime of Dhwrm Narain. Upon Loke Narain Singh's 
death the estate de8(?ended to Futteh Narain Singh, the husband 
of the present Defendant No. 1. Futteh Narain Singh left three 
widows, who upon his death claimed to have the estate registered 
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in their names. The present Plaintiff intervened before the J. 0. 

Collector and objected to the registration of the property in the 1878 

names of the three widows, but the Collector decided in favour of tbkait 

the widows, and their names were registered as the proprietors of pj^^^^^^^g 

the estate upon the death of FuUeh Narain. After that registra- »• 

Tekaitni 
tion the present Defendant gave birth to a Bon,GiMrbh Narain Dooroa 

Sinffhy who lived for a short time and died in his infancy. The 

Plaintiflf claims that upon the death of Qurhh Narain he was en- 
titled to succeed to the estate, and that the widow was not entitled, 
according to the Mitakshara law and the custom of the family, to. 
succeed as the mother and heiress of her son. 
. With regard to the claim to recover possession from the widow, 
the answer set up is that a former suit was brought by the widow 
after the death of her son for the purpose of recoveriug possession 
of two thirds of the property from the other two widows with whom 
the present Plaintiff, who was a Defendant in the former suit, was 
said to be in collusion, and also to have her possession confirmed 
as to her own one third. A decree was given in that suit in favour 
of the present Defendant, the widow, who was the Plaintiff in that 
suit. The plaint in that case is not in evidence, but it is to be 
collected from the judgment of the Court of first instance in that 
suit that it was brought by the present Defendant as mother and 
heiress of Chirhh Narain Singh, deceased. The present Plaintiff 
as Defendant in that suit in his written statement set up the fol- 
lowing defence. He said, " The Plaintiff is not entitled to succeed 
to the properties left by Tehait Futteh Narain Singh. The afore- 
said Tekaif during his lifetiftie, and, after his death, his widows and 
the minor son which was bom to him, lived in commensality with 
me the Defendant. The whole of the property in suit is ancestral, 
hence, according to1;he Mitakshara Shastra, after the death of the 
said Tehait and his minor son, I the Defendant, the paternal 
cousin of Tehait Futteh Narain Singh, am entitled to the ancestral 
estates." He goes on in the 4th paragraph, " On the 13th Jayt 
1274 Fusli, I the Defendant on account of my being the rightful 
party was by the consent of all the three widows of Tehait Futteh 
Narain Singh, the amlahs, ryots, and lessees and others, installed 
as the Gadinashin of talook Chahai according to the usage which 
has prevailed of old. Since that, date I have been enjoying pos- 

N 2 
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J. 0. session of all the mouzahs in suit." He there says that he was 
1878 installed according to the usage, and therefore it may be taken 
Tkait that, notwithstanding the estate was joint family property, he 
Tbbsad SnroH ^1*™®^ ^ be installed becaase according to family nsage it was 
^ ^' an impartible estate to which he as the eldest branch of the family 
J>ooB6A was entitled to succeed. The Court of first instance in that suit 
decided that the claim of the Plaintiff be decreed with this specifi- 
cation, ^ That the Plaintiff aforesaid do recover possession of two 
thirds of the estate claimed," that is, the two thirds which were 
held by the other widows with whom the Defendant was alleged 
to be colluding, " and that her possession of one third be con- 
firmed." There was therefore a decision in that suit between the 
Plaintiff, who is the present Defendant, and the present Plaintiff, 
who was the Defendant, that the widow was entitled to succeed as 
the mother and heiress of Owrhh Narain Singh her son. An 
appeal was preferred to the High Court, and the High Court 
affirmed that decision. ~ 

The question now is, whether in the face of that adjudication 
the Plaintiff is entitled in this suit to recover the possession of 
the property upon the ground that he,. and not the Defendant as 
mother of Ovrbh Narain, was entitled to succeed upon his death. 
It is contended on behalf of the Plaintiff that he did not in that 
suit set up the family usage which has been set up in the present 
suit, and that consequently the adjudication in the former suit 
is no bar to his recovering possession. The case of BmUer v. 
Stewart (1) was cited, in which Lord fVestbury held that, as the 
allegations and equity in the. first shit were different from the 
allegations and equity in the second suit, the decision in the first 
suit was no bar to the proceeding in the second. But there it was 
expressly stated that the equity in the secdhd suit was different 
from that which had been set up in the first suit, and that the 
allegations were also different. In this case, although the alle- 
gations are different the claim is the same. The claim on the 
part of the widow in that suit was based upon her title to succeed 
as the mother and heiress of her son. The present Plaintiff,- who 
was the Defendant in that suit, relied upon his own title and 
denied that of the mother, the present Defendant No. 1, but it 
(1) 31 L. J. (Ch.) 34(5 ; 4 De a. F. & J. 168. 
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was adjudged against him, that the mother was entitled to succeed j. o. 
as the heiress of her son. 1878 

In a case which is referred to in the judgment of the High tmait 
Court, reported 11 Moore's Indian. Appeals, p. 73, it is 6aid, ii^ pu^^^g ^ 
the judgment pronounced by Lord Westhury^ " When a Plaintiff v 
claims an estate, and the Defendant being in possession resists Dooroa 
that claim, he is bound to resist it upon all the grounds that it is 
possible for him according to his knowledge then to bring forward." 
If the Defendant did not resist the claim in the former suit upon 
the ground of the family custom, he is not entitled in the present 
suit to upset the former decision, because he failed to set up a 
custom which he ought to have relied upon at the time. The 
decision in the former suit would be utterly useless if the present 
suit could be maintained. The Plaintiff in his present sait, in 
the 8th paragraph of his plaint, says, ** On the strength of the 
aforesaid decree, the Defendant No. 1," that is, the widow, " put 
your petitioner out of possession." If that decision was correct 
she was entitled to pat him out of possession. But in the next 
paragraph he says, " The cause of action arose from the said date 
when your petitioner's dispossession took place." In effect, he 
says, that although the mother took possession under the decree 
in the former suit, the taking of possession under that decree 
gave him a right to sue her to recover the possession back again 
from her. If such a suit could be maintained there would be no 
end to litigation. 

A case was referred to from the 3rd Madras High Court Eeports, 
p. 320, in which Chief Justice Seotland seems to Iwtve been of 
opinion that if the same facts were not set up in the former suit, 
a decision in that sait would not be a bar in the second suit. The 
ground, however, upon which Chief Justice Scotkmd thought that 
the former judgmient could be impeached was that the Court had 
refused in the first suit to allow the party who wished to impeach 
the judgment to go into the case which he set up in the second 
suit ^1 

In the 2nd Law Eeports, Indian Appeals, 283, a similar ques- 
tion was brought before the Judicial Committee. It is said, in 
the judgment delivered by Sir Montague Smithy '* It was suggested 
by Mr. Gave that the former judgment ought not to be binding 

(I/(Jl/ l^4.iM^ /icliCiq Wl^l 
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J. a because certain witnesses having been examined before the present 

1878 Appellant intervened in the suit^ he was refused the opportunity 

•pi^^ of cross-examining them. Their Lordships think that such an 

PBMADSnroH ^'^j^*^^'^ ^ ^^ answer to the defence arising from the former 

V. judgment. If there had been any miscarriage of that kind the 

DooBOA matter was one for appeal in that suit. The objection does not 

oNWABi. j^pp^g^|. ^ jj^y^ jj^n raised in the appeals that were successively 

made in that suit to the Civil Judge and to the High Court ; but 

whether it was so raised or not, their Lordships think that that 

cannot aflFect the operation of the final judgment, which must be 

taken to have been rightly given." 

But it appears in the present case that the family custom was 
brought before the Court in the former suit. They say : *' As to 
the third ground, Boorga Persad Singh attempted to give evi- 
dence that there is a family custom or koolachar, by which, in 
* this family, females were excluded from inhwitance. He did not, 
make any averment to that effect in his written statement, and, 
therefore, did not, perhaps would not, pledge himself to it on 
oath or solemn aflSrmation. He did not give the Plaintiff any 
warning that she would have to meet any such case. No issue 
was raised on it, and down to the time when he examined his 
witnesses, and even in his written grounds of appeal before us, 
there is no statement of the particulars of this custom or koolachar, 
the existence of which he now suggests. He does not even aver 
in his written grounds of appeal that such a custom is proved." 

It was contended that the cause of action in the suit in which 
the present Defendant was Plaintiff was not the same cause of 
action as that which is set up by the Plaintiff against her in the 
present suit. A similar point was considered in the case reported in 
£/ 1 2nd Law Eeports, Indian Appeals, to which reference has already 
been made. It was there said (p. 285) : " Both the Courts below 
have held that the present suit is barred by reason of the judg- 
ment in the former one. The ground of the present appeal is 
that they are wrong, inasmuch as it is said that the case does not 
come within sect. 2 of Act VIII. of 1859. Now the section is this: 
* The civil Courts shall not take cognizance of any suit brought 
on a cause of action which shall have been heard and determined 
by a Court of competent jurisdiction in a former suil between the 
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same parties or between parties under whom they claim.' Their j. o. 

Lordships are of opinion that the expression 'cause of action' is78 

cannot be taken in its literal and most restricted sensa But t^Iit 

however that may be, by the general law, when a material issue p ^^^^ ^ 
has been tried and determined between the same parties in a v. 

•x 1 • ^ rn 1 . A /. TKKAITNI 

proper suit and m a competent Court as to the stcUus of one of J)oorqa 
them in relation to the other, it cannot in their opinion be again 
tried in another suit between them. It is not necessary for their 
Lordships to go at length into the reasons fo|* their decision, 
'because those reasons appear in a recent judgment of this'Board 
in the case of Soorjomonee Dahee v. Suddanund Mohapatter (1). 
Jn that judgment it is said, after reference to the 2nd clause of 
Act VIII., ' Their Lordships are of opinion that the term " cause 
of action " is to be construed with reference rather to the sub- 
stance than to the form of action, and they are of opinion that in 
this case the cause was in substance to declare the will invalid on 
the ground of the want of power of the testator to devise the pro- 
perty he dealt with. But even if this interpretation were not 
correct, their Lordships are of opinion that this clause in^he Code 
of Proc edure would by no means prevent the operation of the 
general^law relating to res judicata founded on the principle, 
" nertw debet bis vedcari pro eddem causa.'' This law has been laid 
down by a series of cases in this country witli which the profession 
is familiar. It probably has never been better laid down than in 
a case which was referred to in volume 3 of Athyns, Gregory v. 
Molesworth (2), in which Lord Hardwiche held that where a ques- 
tion was necessarily decided in effect, though not in express terms, 
between parties to the suit, they could not raise the same question 
as between themselves in any other suit in any other form ; and 
that decision has been followed by a long course of decisions, the 
greater part of which will be found noticed in the very able notes 
of Mr. Smith to the case of the Duchess of' Kingston' A decision 
of the High Court of Bengal has been referred to, the case of 
Sheikh BahmatuUa v. Sheikh SarintuUa Kagchi (3), as having a 

(1) 12 Beng. L. R. 304 ; 20 Suth. ference to this case seems to be a mis- 
W. R. 377. 4yl f^C^tfs Z/t^M take. Probably the case intended to 

(2) 3 Atkyns, 626. be referred to is Kripara/m v. Bhug- 

(3) 1 Beng. L. R. F. B. 61. The re- awan Dasy 1 Beng. L. R. A. C. 68. 
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J. C. contrary tendency. All their Lordships desire to say of it is 
1878 that, as reported, it does not appear to be consistent with their 
TroiJT judgment in the former appeal to which they have referred, nor 
P«MAD^jjiaH ^*'^ ^^^^^ opinion in the present case. The decision is of so 
». recent a date that they desire to say no more npon it." 
DooBGA Their Lordships think it clear that the decision in the former 
onwA Bi. g^.^^ ^j^^^ ^^^ Plaintiflf as mother was the heiress of her son, and 
that she as such heiress was entitled to possession, is conclusive 
against the present Plaintiff, who was a party to that suit, that 
she was so entitled, and that she having taken possession under 
that decree the Plaintiff is barred by the adjudication from re- 
covering the possession from her upon the ground that she is not 
the heiress, and that he was entitled to succeed to the property 
upon the death of her son. 

As to the second portion of the claim, namely, whether the 
Plaintiff is entitled to have*it declared that the deed which the 
widow executed in favour of Joymtmgul is void and invalid as 
against the reversionary heirs, the Plaintiff must prove that he is 
the person presumptively entitled to succeed upon the death of 
the Defendant No. 1. No doubt the family custom might be set 
up in this suit for that purpose, for although the Plaintiff is barred 
by the former adjudication from setting it up for the purpose of 
shewing that he is entitled to possession during the life of the 
Defendant No. 1, he is not thereby barred from shewing that upon 
her death, he, if he survives, will be entitled to succeed her. See 
the case of Barrs v. Jackson (1). 

The Plaintiff in his plaint says: *'The aforesaid estate was 
originally the ancestral property of the ancestors of Tekait Bhurm 
Narain Singh^ the ancestor of Plaintiff. The aforesaid property 
as a raj is not divisible, and according to the ancient family usage 
the succession has always run in this manner, that the eldest heir 
male of the superior branch succeeds to the entire estate to the 
exclusion of other male heirs of the inferior branch, who only 
receive suitable maintenance ; no widow or any female heir after 
the decease of the proprietor acquires a right to succeed. In the 
event of the decease of the proprietor of the mehal in dispute 
leaving a female heir or female heirs who have descended from 

(1) 1 Y. & C. 585. 
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females, the eldest heir male of the eldest branch of the second J. 0. 
d^ree, which said branch may have descended from males, be- 1S78 
comes the heir and saccessor, to the exclusion of females and the teeait 
aforesaid heirs. In fact, this practice obtains in other zeminda- pbj|]^]^^|^qh 
ries, known as Gktdis, in pergunnah Chakai and Khwrugdiha in the " 

neighbourhood of talooka Chakaij the proprietors and occupants Dooboa 
whereof are of the same caste as the Plaintiff and 'his ancestors. o^wari. 
Conformably to this ancient usage, the property in suit passed to 
the late TekaU FvMeh Na/rcUn Singh^ and after him to the late 
Qwrhh Narain Singh, son of the aforesaid Futteh Na/rain Singh. 
TekaU Onrhh Narain Singh died a minor unmarried in the month 
of Cheyt, 1272, F.S., leaving Plaintiff the eldest male heir in the 
eldest branch of the second degree of the said family, and, accord- 
ing to the family usage, your Petitioner is entitled to succeed to 
the disputed property." Then he mentions the former suit, and 
says : '* Should your Petitioner not be held entitled to immediate 
possession of the property in suit, he^ as the next heir, is entitled 
(consistently with the practice of succession referred to above) to 
the reversionary right in the property after the decease of the 
Defendant No. 1. The alienation of the said six annas, which is 
alleged to have been made for the payment of bond debts, was 
not made for such a purpose by which in the event of the De- 
fendant No. 1 being a female heir, such alienations would be 
binding upon the reversioner, nor was it made under legal neces- 
sity, which entitles the purchaser to hold possession for a longer 
period than the lifetime of the vendor. Tour Petitioner therefore 
prays that he may put in possession of the property in suit ; but 
should the Court not deem him deserving of this relief, that an 
order be passed in reference to the aforesaid alienation, declaring 
the said alienation ineffectual after the demise of the Defendant 
No. 1, and that the reversioner is not bound by it." 

In the present case there are other members of the joint family 
nearer in degree to the deceased Chirhh Narain than the present 
Plaintiff, who, in the absence of family custom, might be en- 
titled (under the ordinary Mitakshara law) to succeed to the 
estate, assuming it to be joint family property ; indeed, that fact 
was not disputed. The impartibility of the property does, not 
destroy its nature as joint family property, or render it the sepa- 
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J. 0. rate estate of the last holder, so as to destroy the right of another 
1878 member of the joint family to succeed iK> it upon his death in 
TiKAiT preference to those who would be his heirs if the property were 
PBiaS^DTGH ^P*"^*®* The rule upon this subject was stated in the Shiva- 
V. gwfiga Case (1). It is there said : ^' The zemindary is admitted to 
DooRQA be in the nature of a principality — impartible and capable of 
oNWABi. euJQyment by only one member of the family at a time. But 
whatever suggestions of a special custom of descent may hereto- 
fore have been made (and there are traces of such in the proceed- 
ings), the rule of succession to it is now admitted to be that 
of the general Hindu law prevalent in that part of India, with 
such qualifications only as flow from the impartible character 
of the subject Hene-e if the zemindar at the time of his death 
and his nephews were members of an undivided Hindu family, 
and the zemindary though impartible was part of the common 
family property, one of the nephews was entitled to succeed to it 
on the death of his uncle. If, on the other hand, the zemindar at 
the time of his death, was separate in estate from his brother's 
family, the zemindary ought to have passed to one of his widows, 
and failing his widows to a daughter, or descendant of a daughter, 
preferably to nephews ; following the course of succession which 
the law prescribes for separate estate. These propositions are in- 
contestible; but Oowery Vallabha Taver's widows and daughters 
have advanced a third, which is one of the principal matters in 
question in this appeal. It is that even if the late zemindar con- 
tinued to be generally undivided in estate with his brother's 
family, this zemindary was his self-acquired and separate pro- 
perty." 

The sam6 rule was laid down by their Lordships in a recent 
case which was decided on the 12th of February in the present 
year, the case of Periasami v. The Representatives of Scdiigai (2), 
** It may be desirable, before their Lordships approach the direct 
question to be decided, briefly to recapitulate some of the facts, 
relating to this estate. Oiya Tevar, the then zemindar of Pada- 
mattv/r, died in 1815. He was succeeded by his eldest son, MtUtu 
Vaduga, That person had two brothers, and therefore, whether 
Oiya Tevar were previously joint with his brother Gouri VcU- 
(1) 9 Moore, Ind. Ap. Ca. 588. (2) Ante, p. 61. 
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lahha, the Istimir&r zemindar of Shwagunga^ in respect of Pada- J. 0. 
mattwr or not, the later estate must be taken to have descended 1878 
to Muttu Vadfiffa, as ancestral estate. He would therefore ne- tickait 
cessarily be joint in that estate so far^ as was consistent with its p^^^^^gh 
impartible character with his two younger brothers, the latter »• 
taking such rights and interest in respect of maintenance and jk)oboa 
possible rights of succession as belong to the junior members 
of a joint Hindu family in the case of a raj or other impartible 
estate descendible to a single heir. Hence there can be no doubt 
that the estate though impartible was up to the year 1829 in 
a sense the joint property of the joint family of the three 
brothers." 

Unless then the Plaintiff can establish the family custom or 
koolachar which he has set up, he is not entitled to . sue for a 
declaration in respect of the deed. Two issues were raised as to 
the alleged custom. First, " Is there a koolachar in the fiunily by 
which females are excluded from succession or not?' And, 
secondly, " Does the law of primogeniture regulate the succession 
to property in the family or not ?" The Judge of the First Court 
did not decide them. He merely ordered that a decree be passed 
in favour of the Plaintiff in this way ; that the Plaintiff should be 
taken to be the next heir after the death of Mvssumat Bowga 
Eonwari the Defendant, and that at that time he would be com- 
petent to bring a suit for the caiicelment of the deed of sale 
executed in favour of Maharajah Joy Mimgul Singh. He came to 
that decision upon the ground that other nearer heirs had not 
come in to dispute the Plaintiff's right, but he did not express 
any opinion as to the evidence which was given in support of the 
custom. 

Upon appeal from that decision to the High Court, that Court 
found that the custom had not been proved. They say, " We are 
of opinion that no family usage or koolachar, either excluding 
females or giving the preferential right of succession to direct 
descendants in the eldest male line, has been proved. Nearly 
the whole of the instances adduced by the witnesses as proof of 
koolachar must be referred to succession to undivided estate under 
Mitakshara law." In a subsequent part of their judgment they 
say, ** In fact all the witnesses rely principally on local custom as 
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J. 0. applying to Soortybumi Bajpoots. But the evidence shews that in 

1878 pergunnah PurrUy a Ghatwali zemindary in Beerlhoon held by 

Tbkait Soorvjhunsi Bajpoots, a woman had succeeded. We are of opinion 

Pots^^inqh *^^* ^^^ evidence fails to prove any family or local custom exclud- 

^ ». rng the succession of females, and also fails to prove a koolachar 

TbKAITNI 1 t * ^ 111 . 1.1 

DooRQA or local custom whereby the succession goes otherwise than under 
^^^^' the ordinary Mitaksliara law, as applied to impartible estates, 
under which.it is admitted that the Plaintiff would not, under 
existing circumstances, be the next reversioner, inasmuch as there 
are at least two persons who would be preferential heirs to him. 
With respect to local custom even jf the Plaintiff were entitled to 
raise that question in this case,* which we think he is not^ we are 
of opinion that there is no defined district pointed out over which 
the alleged custom extends." 

This is not a case in which the Court was called upon to set 
aside the deed. It was merely asked to declare that the deed to 
Joymtmffvlyfas not binding against the reversioner. It is entirely 
a matter of discretion whether to make any declaration of that 
kind or to leave the question open until the widow's death. 

There is very conflicting evidence with regard to the deed, and 
as to the existence of such a necessity for the first Defendant's 
alienating a portion of the estate as would render the deed in 
favour of Joymwigul valid against a reversionary heir. If it could 
be proved that there was a legal necessity for raising a portion of 
the money which formed the consideration for the deed, but not the 
whole of it, the deed would not be wholly void as regards the 
Plaintiff, but would be valid as against him to charge the estate 
for the amount necessary to be raised. The evidence is not such 
as to enable their Lordships to determine what, if any, portion of 
the advances made to the Defendant No. 1, were made for purposes 
for which, according to Hindu law, she would as an heiress have 
been entitled to alienate the estate. Therefore, even if their 
Lordships should affirm the findings upon the first and second 
issues of fact in favour of the Plaintiff, it would be necessary to 
remit the case to the Lower Court to inquire whether all or any, 
and, if any, what part of the advances which formed the considera- 
tion for the deed were made for purposes for which the Defendant 
No. 1 could lawfully alienate a portion of the estate ; a course 
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which was adopted in the case reported in 8 Moore's Indian J. 0. 
Appeals, 556. 1878 

Such an inquiry would be attended with considerable expense, tekait 
and would cause great delay, and if the inquiry should result in a p^^^^j^qh 
finding favourable to Joy MimgtU, the decision might not be final «. 

in his favour, because the present Plaintiflf might die in the life- Doorga 
time of the widow, and the estate might never come to him. ^^'^^ ^' 
Further, there are others who might prove a preferable title to 
the Plaintiff and to the Defendant No. 1, and who would not be 
bound by any decision in this or in the former suit to which they 
are no parties. It appears, therefore, to their Lordships that they 
would not be exercising a sound discretion in sending the case for 
a further inquiry, which, after causing considerable expense and 
delay, would not be binding upon the whole family. 

Under these circumstances, therefore, their Lordships think 
that they ought not to advise Her Majesfiy to make a declaratory 
decree with respect to the deed executed in favour of Maharajah^ 
Joy Mungul Sing. In this view of the case any finding upon the 
first and second issues of fact becomes unnecessary, and their 
Lordships abstain from expressing any opinion as to the finding, 
or rather the expression of the opinion of the High Court upon 
those issues, so that it may be left open to all parties hereafter to 
raise the question as to the family custom set up by the Plaintifif. 
Their Lordships will therefore humbly advise Her Majesty to set 
aside the finding of the High Court upon the first and second 
issues of fact as being unnecessary, and to affirm their decree dis- 
missing the Plaintiff's suit. It will then be open to any of the 
parties to raise the question of family custom hereafter, if they 
deem it necessary, and the decree in this suit will not be res 
judicata as to the first and second issues of fact. Their Lordships 
think that the Appellant, having failed in his appeal, the great 
object of which was to recover possession from the widow, must 
pay the costs of this appeal. 

Agent for the Appellant : F, Barrow, 
Agent for the Respondent ; T, L, Wtlson. 
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Defendants ; 



iCM^^l 






J. c» MESSRS. J AEDINE, SKINNER, & 00. . 

1878 AND 

Afair28,29. RANI SURUT.SOONDARI DEBI. . . . Plaintiff. 
ON APPEAL FROM THE HIGH COURT AT 3ENGAL. 
Right of Occujpancy — Jjara — Right to RenewaX. 

By the terms of an ijara (1865) the Defendants were entitled at the end 
of a term of five years to a renewal of their lease of the chur land in dispute 
at' a rent to be fixed according to the measurement of the land to be made at 
that time, and to the productive powers of the land. Three years after the 
expiration of the said terrn a notice was served on the Defendants to come 
to a new settlement with the Plaintiff, and in 1874 the Plaintiff sued to 
recover possession. The Defendants claimed a right ei occupancy acquired 
under Act VIII. of 1869 (Bengal), or under Act X. of 1859 :— 

Held, that the Defendants' holding as ijaradars prior to and during the 
lease of 1865 did not coBate in them a right of occupancy, and that the 
^ -^ ^^^ ^ plaintiff had a right to turn the Defendants out of possession at the expira- 

{^f '^'Wjr^'^^^^P'rPtioh of the term of five years, except so far as that right was qualified by the 
stipulation for a renewal; that the Defendants at the expiration of that 
lease had an equitable right to a renewal not exceeding five years, according 
to the stipulations in the agreement ; but that it was too late to rely upon 
their title to a renewal, which if it had been granted would now have 
expired. . 

Appeal from a decree of the High Oourt (May 23, 1876) by 

which a decree (Jan. 21, 1875) of the Jadge of Moorshedabad, in 

Bengal, was reversed. 

The suit was brought to recover possession of a 2 annas 15 

fi J i Pr^ gundahs undivided share of certain Diara alluvial lands. By the 

^^r decree of the High Oourt it was amongst other things decreed that 

the Respondent should recover possession of the said share of the 

lands save and except so much of them as was in the actual 

occupation, of the Appellants, in respect of which it was thereby 

declared that the Respondent was entitled as zemindar to collect 

the rents for the Appellant* 

The plaint, referring to an ijara or lease of the said share of the 

disputed lands which had expired, and to certain stipulations 

therein providing for a renewal of the lease, alleged that the 

* Present : — Sir Jambs W. Col vile, Sib Barnes Peacock, Sir Montague * 
E. Smith, and Sir Robert P. Collier. 






ir 






Digitized by VjOOQIC 



Dew. 



VOL. v.] INDIAN APPEALS. 165 

Eespondent had caused a measurement of the said lands, and an J. 0. 
assessment of the rents to be paid for the same in pursuance of 1878 
and in accordance with those stipulations, but that the Appellants jardine. 
had failed thereupon to perform their part of those stipulations ®™^^' . 
by not accepting a pottah and granting a kubulyut embodying ^• 
such measurement and assessment ; and the Respondent submitted soondaki 
that therefore she was entitled to have khas possession of her said 
share of the said lands, and to eject the Appellants therefrom^. 
The written statement of the Appellants admitted the stipulations, 
and (among other things) traversed all the allegations as to 
measurement and assessment of the rents, as set forth in the 
plaint, and submitted that they were not bound to accept the 
quantities in the pretended measurement, or the rates in the 
pretended tu^sessment, and asserted that they had all along 
been ready and willing to tjomply with the terms and conditions 
of renewal provided for in the said stipulations of which the 
Eespondent had notice. The Judge of the lower Court found 
and decided (amongst other things) to the effect, that the Ee- 
spondent's alleged measurement and assessment were unreliable 
and worthless, and that the Appellants were not bound in law 
to accept them ; and the Judge also found that the Appel- 
lants had not committed any breach of the said stipulations, and 
had proved themselves all alpng ready and willing to comply 
with them, as alleged by them, and so ought not to be ejected. 
The Judges of the Division Bench of the High Court, in their 
judgment above-mentioned, although deci(ling that the Appellants 
had no rights as jotedars, decided that under the stipulations of 
the lease their occupancy was to continue beyond the term of the 
lease, it being open to both parties to make a fresh* agreement, 

but that they had not shewn what would have been a fair and 

reasonable measurement and rate. 

The facts of the case suflBciently api>ear in the judgment of their 
Lordships. 

Sir Jame» Stephmy Q.C., Leiihy Q.C., &nd C. Bowen, for the Ap- 
pellants. 

Doyne, for the Eespondent. 
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J. 0. The judgment of their Lordships was delivere<l by 

1878 gjjj B^HNES Peacock : — 



SKfMMEB, The Appellants in this case are Messrs. Jardine, Skinner^ & 

^^ Co. They were the Defendants in a' suit brought against them 

Rani Subut by Bani Sarut Soondari Debt to recover possession of a 2 annas 

SOONDABI ■ 

Dbbl 15 gundas share of upwards of 20,000 bighas of chur land. 

The question is whether the Plaintifif was entitled at the time 
when she commehced her suit to treat as trespassers the Defen- 
dants who had unquestionably held as Ijaradars under her. The 
ijara was dated the 12th Jeyt, 1272, corresponding with the year 
1865, and was to continue for a term of five years. It comprised 
a large quantity of land besides the chur land now in dispute. As 
to the latter the kubulyat ^executed by the Defendants' agent 
contained the following stipulation : " JIaving fixed a yearly rent 
of Bs.609. 4a. for your nij share of 20,950 bighas, describing them 
as per boundaries given in the schedule below, you have included 
it in the aforesaid ijara rent of Bs.4417. 9a. 5r. I shall be in 
possession of the said chur as a jote. Upon the expiration of the 
term of the ijara of the said mehals, a pottah and kubulyut will 
be respectively given and taken in respect of the jote, regard 
being had to the quantity of land and amount of rent that shall 
be determined to belong to your nij share in accordance with the 
productive power of the land within the area determined by a 
measurement of the said chur. If I do not take a pottah an4 give 
a kubulyut within two mouths after the fixing of the rate of that 
land, you will nmke a settlement with others." In other words, ^ 
the Defendants were to be entitled at the expiration of the term 
of five years to a renewal of the lease of the land in dispute at a 
rent to be fixed according to the .measurement of the land to be 
made at that time, and to the productive powers of the land. 

The Defendants at the expiration of the lease coutinued in pos- 
session. Nothing was done with regard to assessing the rent for 
the new lease for nearly three years alterwards, but the Defen- 
dants remained in possession, aud continued to pay the old rent 
into Court, the Plaintiff having apparently refused to accept it. 
lu Pous 1279 the Plaintiff caused a notice to be served upon the 
Defendants. That notice, after referring to the above-mentioned 
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stipulation in the kubulynt, and stating that a jammabundi had «p. C- 
been made of the said land assessing the rent at Bs.I448. 8r. 2q. 1:878 
under a measurement, the rates being fixed in accordance with the Jabdike^ 
productive powers of the various sorts of land mentioned in the 4^0^ 
schedule, and the rates paid by tenants of a similar class for lands _ «• 
of a similar description, proceeded as follows : " Notices have been Sookdari 
repeatedly given to you requiring the exchange of pottah and 
kubulyut,but you have notwithstanding failed to appear and make 
any settlement. For this reason you are again informed by means 
of this notice that in accordance with the provisions of the kubal- 
yut dated 14th Jeyt 1272, B.S., given by you, you shall appear 
personally or through your manager or other authorized person 
within two months from the date of the service of this notice at 
Putia^ the sudder Cutcheri of my zemindary and appertaining to 
zillah Bajshahye^ and taking a pottah at the rent mentioned in this 
notice, deliver a kubulyut. If you do not do this within the said 
period, after its expiration a settlement will be made with others/' 
There is no proof of the former notices mentioned in this docu- 
ment For all that appears from the evidence this was the first 
notice served upon the Defendants. Some further correspondence 
took place, but nothing was settled between the parties, and the 
Plaintiff filed her plaint in August, 1874. The Defendants insisted 
that by reason of a long occupation of the lands they had acquired 
a right of occupancy, and that the Plaintiff had no right -to turn 
them out of possession. In their written statement they say: 
^'The lands in dispute have been held by us in jote right for 
upwards of twelve years since their formation, and the Plaintiff 
therefore included the said jote in the pottah of 12th Jeyt, 1^72, 
and realised rent accordingly. The rents of the years 1277, 1278, 
1279, and 1280 have been deposited by us in the moonsiff's Court 
at Jmigipore. We have acquired the right of occupancy in the 
Plaintiff'}^ share of the said lands, and possess a legal right to 
hold and enjoy the same on payment of a reAtal of Bs.609 4a. per 
year." They claimed, therefore, a right of occupancy acquired, by 
virtue of the provisions of Act VIII. of 1869 of the Bengal 
Government, or under Act X. of 1859 of the Governor General in 
Council. 

With reference to this claim the Judge of the Court of first 
Vol. V. ' 
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J. a inBtanoe laid down two issaes, the 4th and 5th, which afe: '* Was 

1878 tbere a jotedar holding by Defendants of Plaintiff's share ante* 

jAKNon, cedent to, independent of» and not merged in the interest oonp 

^ft'ooT* f*^''^ ^y ^^ 9*^ lease. If there were such a jotedar ludding 

^' has it ripened into a right of occupancy? " In his judgment he 

SooHDABi says : " I find that the Defendants had a jotedary tenore anteee- 

dent to the ijara lease, and not merged therein; bat that this 

tenure has <iot been shewn to have been strengthened by tiie 

acquisition of a right of occupancy in the lands included therein," 

As their Lordships understand the learned Judge in this part of 

his judgment, he held that there was a jotedary holding, but that 

the Defendants had not gained a right of occupancy which entitled 

them to hold possession as against the Plaintiff independently of 

the stipulation in the ijara. 

The High Court put their conclusions on the above issues &t 
more clearly. * They say: ''At any rate it seems an irresistible 
conclusion that the occupancy of the Defendants in these lands 
was connected with and arose entirely ouf of their tenure as 
ijaradars of the pergunnah. That being so, the case &lls und^ 
the repeated decisicms of this Courts that no farmer or leaseholder 
can, during the term x)f his lease, create for himself a subtenure 
which is to enure after the lease expires to the prejudice of the 
owner whose lo<mm ienenahe is during the term of his lease. But 
eyen if that were not so, it is impossible to see how the Defen- 
dants could have acquired either a right of occupancy or a jotedar 
right in respect of an undivided share of an estate." 

Their Lordships do not concur in the view thus expressed by 
.th^ High Court, to the e£fect that a right of occupancy cannot be 
acquired in respect of an undivided share of an estate ; but they 
fully concur in the conclusion that the Defendants' holding as 
ijardars prior to and during the lease of 1865 did not create in 
them a right of occupancy, and that after the expiration of the 
lease of 1865 they hild over, subject to the terms of that lease. 

They are also clearly of opinion that in point of law the agree- . 
ment contained in the pottah to grant a renewal of the lease did 
not create or vest in the Defendants a fresh term of years. It 
merely gave them a right to a renewal of the lease, and to compel 
the Plaintiff to renew it if she should attempt to turn them out of 



Digitized by VjOOQIC 



DSBI. 



VOL. v.] INDIAN APPEALS. 169 

possession at the expilration of the term. It also gave the Plaiii- J. 0. 
tiff a right to the land, and to let it to others if the Defendants 1878 
should refuse to accept a pottah and execute a kubulyut within j^^^^tb, 
two months after the rent to be paid during the renewed term ®^?q?^ 
should have been duly ascertained and fixed. Accordingly, when v. 
after the expiration of the lease, and before the Defendants ac- soondabi 
quired a right of occupancy, the Plaintiff gave them notice that 
unless they renewed the le£tse according to the terms' which she 
pointed out> she would settle with others, or in other words that she 
would turn them out of possession, the Defendants might if they 
had pleased have required the Plaintiff to perform her agreement, 
and to grant them a lease upon the terms stipulated ; but even if 
they had done so they could not, in their Lordships' opinion, have 
compelled her to grant a lease for a longer period than five years, 
Nothing is said in the ijara as to the duration of the new lease, 
and a term for a longer period than the original term could not 
reasonably be implied. The Defendants however took no measures 
to obtain a renewal of the lease, and at the present moment the 
period of five years from the expiration of the lease of 1865 has 
expired. The Judges of the High Court say : ** She waited for 
three years after the expiry of the ijara lease before she gave 
notice to the Defendants, and allowed the Defendants to occupy 
at the old rate, which was very much less than what was now 
demanded. After that she waited for two years more before she 
brought the present suit ; and finally about six or seven years have 
now elapsed since the termination of the ijara, and the Defendants 
are still holding at the rate of Bs.609 that which the Plaintiff 
claims to be worth Es.4000. Having regard simply to this circumr 
stance, it appears to us that the Defendants had already had the 
full benefit which they 'could have derived from the stipulation in 
the ijara pottah. They could not have required the Plaintiff to give 
them the land for more than five years, nor could they have ex- 
pected to hold the land at anything like so ^vourable a rent as 
that at which they have been so long enjoying." Their Lordships 
are of opinion that the Plaintiff had no right to measure the lands 
in the absence of the Defendants, or herself to determine finally 
the rent at which the lease should be renewed. If the rent at 
which the Plaintiff offered to renew the lease were too high, the 
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J. a Defendants were not bound to ^accept it ; but in that case it lay 

1S7S npon them to take measures to compel the Plaintiff to renew at a 

jABDnns, proper rate, having regard to the stipulations of the lease.. « This 

^ft^Sx** *^®y ^^^ ^^* ^^ ** ^^y ^^^ before the commencement of the suit 

». otherwise than by stating in the letter of the 4th of November, 

Rani Subxit . 

SooMDABi 1873, their readiness to accept a renewal at a rent to be fixed in 

,„«, accordance with the terms stipulated. Even in their defence to 
the suit, though they stated that they 'were ready to take a pottah 
upon the terms stipulated, they still, as already stated, set up a 
right of occupancy at the rent of Bs.609. 4a. a year. It appears 
that a great portion of the land has been diluviated, and it would 
be impossible now to measure the land as it existed at the time of - 
tSie expiration ' of the lease, or to ascertain what were the pro- 
ductive powers of the land at that time. 

Their Lordships are of opinion that the Plaintiff had a right to 
turn the Defendants out of possession at the expiration of the 
term granted by the lease of 1865, except so far as that right was 
qualified by the stipulation for a renewal ; that the Defendants at 
the expiration of that lease had an equitable right to a renewal 
according to the stipulations in the agreement ; but that it is too 
late for them to rely upon their title to a renewal of the lease 
which, if it had been granted, would now have expired. They 
have, therefore, no equity to resist the Plaintiff's claim to recover 
the possession of the land. 

Under these circumstances their Lordships are of opinion that 
the decree of the High Court ought to be aflSrmed, and they will 
humbly advise Her Majesty to that effect. The Appellants must 
pay the costs of this appeal. 

Solicitor for the Appellants : Freshfields & Williams. 
Solicitor for the Respondent : T. L. Wilson. 
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/P^. ifL 



f^^^vU U^ /lil^UdU :^ 



MAHAEAJAH PERTAB NARAIN SINGH . Appellant; J.O* 



1878 



MAHARANEE SUBHAO KOER and Others Respondents. May is, 3i. 
Ex parte TRILOKINATH. 

ON APPEAL FROM THE COURT OP THE COMMISSIONER OP 
FYZABAD, OUDH. 

Practice — Fetition — Appeal heard ex parte — Re-hearing. 

A Respondent, who has been properly made a party to a suit in the Courts 
below and bound by the proceedings therein, but who has not entered 9^ 
I appearance as Respondent to the appeal, or ordered any person to do so for 
him (the Appellant having failed to take the usual steps either to compel 
his appearance or to have the appeal regularly heard ex parte against him) is 
not entitled to have a re-hearing of the appeal, unless by some accident, 
without any default on his part, the appeal has been inadvertently disposed 
of, as if he had been heard. 

Rajundemarain Roe v. Bijai Qovind Singh (1), and Ex parte Kistonauth 
Roy (2), approved. 

Where it appeared that a Respondent had full knowledge of the pen- 
dency of the appeal, and had furnished the funds for defending it in the 
name of another Respondent thereto, a re-hearing was refused. 

An issue whether or not such Respondent h&d been properly made a party to 
the suit in the d«irts below, and whether or not the proceedings in India^ 
so far as he was concerned, were coram non ji(dice, can only be tried in a new 
suit in the Courts below; and quasre, whether in such suit he would be 
barred by an Order in Council, if made on appeal from a decree by which he 
was not bound. 

HIS was a petition by the above-named TrUokincUh praying ^ ^^ a1l}^m Zts 
that the above-named appeal might be re-heard in such manner ^T 
and upon such terms as to Her Majesty might seem fit and the 
justice of the case require; and also that, with a view to such re-^ j^r-Att^^ 
hearing, the suit in which the appeal arose might be remanded to ^/^ ^/^. 

* Present;— Sib James W. Colvilb, Sib Babnes Peacock, Sib Montague ^ ^^' 

E. Smith and Sib Robebt P. Collibb. (^//t/f/T^^ /#i 



(1) 1 Moore's P. C. Cases, 117 ; S. C. 2 Moore's Ind. Ap. Ca. 214. 
(2) Law Rep. 2 P. C. 274. 
Vol. V. P 
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J. 0. Ind ia for ^yidefloe to be takei\ in the Petitioner's presence as a 

1878 pariytome suit, and that the Petitioner might have leave to 

Maharajah adduce therein such evidence as he might be advised, or that the 

^^^ order already made by Her Majesty in Council in the above- 

SiNQH mentioned appeal might be amended by reserving a right to the 

Mahabakbe Petitioner of coming in and contesting the same within a time to 

Eo^? "^ limited for that purpose, and that in the meantime such order 

Ex parte should in no way prejudice or affect the Petitioner's interest in the 

subject-matter of the suit ; and that he might be declared to be in 

no way barred thereby from asserting his rights to the property of 
the deceased Maharajah Sir Man 8ingh^ or that such further or 
other order might be made as the circumstances of the case 
might require and to Her Majesty in Council might seem proper. 
The facts of the case sufficiently appear in the judgment of their 
Lordships. 

Sir James St^hen, Q.C., Dayne, and BoaSy for the Petitioner 
TrUokinath. 

Leith, Q.C., and Orahamy for the Appellant. 
1878 The judgment of their Lordships was delivered by 



^^^- Sir James W. Colvilb :— 

This application seems to involve two distinct questions : — 
1st. Whether the Petitioner, if assumed to have been properly 
made a party to the suit in the Courts below, and bound by the 
proceedings therein, is entitled to have a re-hearing of the appeal 
!\«u^ by reason of his not having entered an appearance as Bespondent 
to the appeal, or authorized any person to do so for him ; and of 
the Appellant having failed to take the usual steps against him in 
order either to compel his appearance, or to have the appeal regu- 
larly heard ex paHe against him. 

2ndly. Whether, under the circumstances stated in the petition, 
'he ought not to be treated as a person not properly represented in 
the suit in the Courts below, and therefore not bound by the pro- 
ceedings therein ; and if so, whether he is entitled to have the 
order of Her Majesty in Council varied so as to prevent its being 
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used against him as a bar to any proceedings wfiicb he might J. 0. 
otherwise be entitled to take in the Courts of India. 1878 

The first question must, their Lordships think, be answered in mahabIjah 
the negative. The jealousy with which this tribunal regards any p«^»tab 
attempt to question the finality of one of its judgments, particu- Simoh 
larly after its confirmation by an Order in Council ; the very rare Mahabaneb 
instances in which such an order has been allowed to be reopened Kom^ 
or varied ; and the peculiar grounds opon which, if at all, this can Ex parte 
be permitted, are elaborately considered in Lord Brotigham's judg- 
ment in the case oi Bajundernarain Bae v. Bijai Oovind Singh (1) ; 
and in the more recent case of Ex parte Kistonauth Boy (2). It 
results from these authorities that the thing cannot be done unless 
by some accident, without any blame, and without any default on 
the part of the party himself, he has not been heard, and an order 
has been inadvertently made as if he had been heard. 

Now, what are the facts in this case as regards the proceedings 
on the appeal here. The Appellant, who has been successful 
here, brought his suit in the proper Court of Oudh for a declara- 
tion of his title as the successor of taluqdari estates of the late 
Maharajah Man Singh (not praying for a decree of possession) 
against the Maharanee and widow of Man Singh, the Petitioner, 
then an infant, as represented by Luchmi Nath, his brother and 
guardian, and two other parties (one being Luchmi Nath in his 
own right), who, for the present purpose, may be left out of con- 
sideration. The Court of first instance dismissed the Plaintiff's 
claim, and that decree was affirmed by the Appellate Court, with 
only a variation as to the costs of the suit, which the Appellate 
Court directed to be paid to all parties out of thQ estate, instead of 
leaving each party to bear his own costs. In the hearing of both 
decrees the Petitioner is named as one of the Defendants ; in the 
lower Court as an infant, appearing by his gnaxdiAn Luchmi Nath ; 
in the Appellate Court as an ordinary Defendant. 

The crucial question in the cause was, whether an instrument in 
the nature of a will executed by the late Maharajah on the 22nd 
of April, 1862, and under which his widow had executed an 

(1) 1 Moore's P. 0. Cases, 117 ; S. 0. (2) Law llep. 2 P. C. 274 ; S. C. G 
2 Moore's Ind. Ap. Ca. 214. Moore's P. C. (N.S.) 360. *'• 

P 2 
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J. 0. appointment in favour of the Petitioner, had been revoked by the 
1878 Maharajah in hig lifetime. 

Mahabanm This tribunal decided (1) this question in favour of the Plaintiff 

NABi^ (Appellant), reversing the decrees of both the Courts below, and 

Singh substituting a declaration of the title of the Appellant as heir to 

Mahabahrb the Maharajah under clause 4 of sect. 22 of Act L of 1869. The 
KoeI report to Her Majesty was made after a full hearing, on the 
assumption that the Petitioner, as >vell as the Maharanee, was 
represented by the counsel who appeared as for the Respondents 
on the appeal ; and the Order in Council made in pursuance of it 
is, on the face of it, a final adjudication against both in favour of 
the Appellant's title. 

It is now said, however, that the Petitioner never appeared to, 
and was not represented on, this appeal; and that the proper 
steps to have it heard against hinl ex parte were not taken. This 
case is supported by the aflBdavit of Mr. Wilson, the solicitor, 
who ostensibly conducted the appeal for the Respondents, who 
swears that he was retained only for the Maharanee; that he 
entered an appearance for her alone ; that he had no instructions 
to appear for the Petitioner, and never entered an appearance on 
his behalf; and that, although the case filed by him was intituled 
in the same manner as the Appellant's petition of appeal, and was 
headed, " Case of the above Respondents," this was by a clerical 
error, which was not discovered by him until it was recently (that 
is presumably after the hearing of the appeal) brought to his 
notice. 

On the other hand, it seems to their Lordships to be established 
by the aBBdavits of Mr. Lattey and of his clerk, Mr. Hewetty by the 
record itself, and by the bill of costs hereafter mentioned, all 
taken together, that although Mr. Wilson sent to Messrs. Watkins 
it Lattey y the solicitors for the Appellant, a note to this efiect, 
** Maharajah Pertah Narain Singh v. Maharanee Svhhao Koer — I 
have this day entered appearance for the Respondent in the above 
appeal," Messrs. Watkins & Latteyy on the 26th of May following, 
when they sent the manuscript record to Mr. Wilson in the xxsubI 

(1) See Maharajah Pertdb Narain Singh v. Maharanee JSuhhao Koer^ Law 
Kep. 4 Ind. Ap. 228. 



Digitized by VjOOQIC 



VOL. v.] INDIAN APPEALS. 176 

course of business, distinctly asked him by letter whether he J, 0, 
appeared for all the Eespondents, and received no answer to that 1878 
inquiry ; that afterwards, and in the month of November, 1876, mahabajah 
when a clerk of Mr. Wilson's and Mr. EetoUi, on behalf of Messrs. ^btab 
WatkinsdhLattey, met at the Council Office for the examination of Simoh 
the printed record, the former indorsed his own, and allowed the Mahabanbe 
Appellant's proof of the record to be indorsed, " T. L. Wilson, for ^^^ 
the Eespondents;" that the record as finally printed bears that ExpaHe 
indorsement ; that Mr. Wilson, in May and June, 1877, was Tbilokinath. 
served with orders calling upon him to bring in the printed cases 
of all the Eespondents ; that he made no objection to the form of 
such orders, but ultimately brought in the printed case, headed 
as the case of '^the above-named Eespondents ;" that he thus 
induced his opponents and this Committee, on the hearing of the 
appeal, to believe that he was acting for all the Eespondents ; and 
that after their Lordships had pronounced their decision, which, 
amongst other things, directed the costs of all parties to the 
appeal to be taxed, with a view to the payment of them out of 
the estate, he brought in before the registrar a bill of costs, which 
was not only headed as the bill of costs of all the Eespondents, 
but contained items of charge relating to the correspondence 
between himself and the Petitioner in India with reference to the 
appeal. 

Their Lordships must remark that if the case stood here, they 
would, upon these facts, have serious ground of complaint against 
Mr. Wilson, whose conduct of the case of his admitted client, if he 
really had no authority to represent the Petitioner, was such as to 
mislead not only his opponents, but their Lordships. They can- 
not admit his explanation that the heading of the case waa a mere 
clerical error, and that in fact he was acting, and purporting to 
act, for the Maharanee alone. Whatever may have been his per- 
sonal knowledge of these proceedings, he must be held to be 
responsible for the acts of his clerks, and cannot be acquitted of, 
to say the least, gross carelessness in allowing the appeal to be 
conducted as he says it was. 

The case^ however, does not rest on Mr. Wilson's conduct of the 
appeal. The Petitioner has himself filed an a£Sdavit, from which 
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J. 0. it appears that m May^ 1875, after the decree of the Appellate 
1878 Court in India, bnt whilst the appeal to Her Majesty was pending, 
MahIbIja& *^^ Maharanefe executed a further appointment in his favour, by 
^STAB nvhich she rdinquished the life interest which she had reserved 
Singh by the former instrument ; that he, being then of full age, though 
Mahabakis a minor when the suit was commenced, was put into possession of 
^ra.^ the property ; and in 1877 corresponded directly with Mr. Wilson 
She parte touching the appeal, in which, in fact, he had become the sole 
M LOKiN ATH. pgyg^jj interested, and furnished the funds for defending it, at all 
events in the name of the Maharanee. He had, therefore, full 
knowledge of the pendency of the appeal ; and unless he was 
content, as he might well be, since their title was almost identical, 
to defend it in the name of the Maharanee, he might h&ve taken, 
and ought to have taken, the necessary steps to appear by separate 
counsel in order to defend his interests. It seems, then, to their 
Lordships, that this is not a case in which, according to the prin- 
ciples laid down in the cases above referred to, the oiyier of Her 
Majesty can be re-opened or varied, on the mere ground that he 
was not properly represented upon the appeal, or cited to appear 
to it. It cannot be said that there has been no defftult on the 
part of the Petitioner. 

He asserts, however, that he was never properly made a party 
to the suit in the Courts below, and that the proceedings in India, 
so far as he is concerned, were coram nonjudice. He alleges that 
his brother Luehmi Nath was not his guardian ; that the objection 
was taken in an early stage of the suit ; that Litehmi Naih was 
then dismissed from the suit, not only as a Defendant in his own 
capacity, but also as the supposed guardian of his infant brother; 
that no guardian ad litem was ever appointed in his place ; that 
whatever part Luehmi Nath afterwards took in the management 
of the suit, he took as agent on behalf of the Maharanee alone ; 
that he, the Petitioner, was never properly represented in the suit, 
was never duly served with process therein, and that if his name 
was retained in the title of the cause, it was so retained irregularly 
and improperly. If these facts can be established, it may be that 
the final decree in the suit, ^.6., the declaration of the Plaintiff's 
title, considered independently of the Order in Council, and merely 
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as a decree of the Indian Courts, would not be resjudimta against J« 0. 
the Petitioner. But it is clear that that issue can onl^ be pro- 1878 
perly tried in a new suit in India. And there is tba more reason Maharajah 
for trying the question in India^ since what the Petitioner desires ^a^^ 
is not a mere re-hearing of the cause on the evidence as it stands, Singh 
which woxdd probably be of little advantage to him, but a re-trial Mahabanbb 
of it on fresh evidence. Koer. 

It is, however, said, that in such a suit in India the Order in Ex'parU 

Council might be opposed to him as a fatal bar. It would, how- 

ever, be open to the Petitioner to contend that it was not such a 
bar, if he should succeed in shewing that he was not bound by the 
decree against which the appeal was preferred. Their Lordships 
do not wish to prejudge that question, as they would prejudge it 
if upon this application they were to recommend Her Majesty to 
vary the Order in Council. Should a new suit ever be brought, 
the determination of the Indian Courts upon that, as upon any 
other question raised in such suit, will be subject to appeal. Their 
Lordships, therefore, will humbly recommend Her Majesty to 
dismiss this petition with costs. 

Solicitor for Petitioner : F. Barrow. 
Solicitors for Appellant : Waikins & Lattey. 
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J.0.» HER MAJESTY THE QUEEN .... Appellant; 
j^&* BURAH Eespondbnt. 



ON APPEAL FBOM THE HIGH CX)UBT AT BENGAL. 



' Fowera of Legislattire^Indian Councils* Act, 1861, «. 22 — Indian High Courts 

^i^lA/C ^^' 1861— CondtYtowoZ I^^isZa^iow— ^c< XXIL of 1869. 



fl^u\/^^ to Act No. XXIL of 1869 of the Indian Legislature, which excludes the 

flfl. 5 IcJ^ ./S^ jurisdiction of the High Court within certain specified districts, is not incon- 

. sistent with the Indian High Courts Act (24 & 26 Vict. c. 104), or with the 

^y/y / c V charter of the High Court, and is in its general scope within the legislative 

power of the Gbvemor-General in Council. 

lli/Uf^ The 9th section of that Act, which confers upon the Lieutenant-Governor 

// / of Bengal the power to determine whether the Act, or any part of it, shall 

/ ^ lO jjry^Cf i^ ^. -^ applied in a certain district, is conditional legislation, and not a dei^a- 

^^ /i-M0L fy M tion of legislative power. 

^ ^ Where plenary powers of legislation exist as to particular subjects, whether 

in an Lnperial or in a provincial legislature, they may be well exercised, 
either absolutely or conditionally ; in the latter case leaving to the discretion 
of some external authority the time and manner of carrying its legislation 
into effect, as also the area oyer which it is to extend. 



^/ 



^ Appeal from a judgment of a full bench of the High Court 

/ZM-iG/ bi (March 26, 1877). 

The Kespondent Bvrah and one Booh Singhy since deceased, 
were tried by the Deputy-Commissioner of the Eh<m and Jaintia 
SUkj in the East Indies, on a charge of murder of one Kana 
Lcdmiffy committed near Yeothymmai, in the territory known and 
defined as the Jaintia and Khasi EillSy and sentenced to the punish* 
^ ^ ment of death, but th^ sentence was afterwards, on th^e 23rd of 

/ n ty\t^^^^^^ April, 1876, commuted by the Chief Commissioner of Assam to 

/U L^iT ^^^^sportation for life. 
* '* On the 9th of July, 1876, the officer in charge of the Kamroop ^ 

Jail, where the said Bwrah and Booh Singh were in confinement 
as prisoners under the said last-mentioned sentence, forwarded to 

• Present: — Lobd Selbobne, Sir Jambs W. Colvilb, Sir Barkbs Peacock, 
Sib Montague E. Smith, and Sib Robert P. Collibb. 
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the High Court at CalcvMa petitions of appeal from theni, dated J. 0. 
the 9th of July, 1876, against the sentence. ^ , 1878 

The High ^ Court having doubts whether they had jurisdiction xhk Queen 
over the prisoners referred the question of their power %o enter- rubah 
tain the petitions to a Full Bench of the said Court. 

The question was argued before a Full Bench on two occasions, 
and the majority of the High Court, on the 26th of March, 1877, 
decided that the said Court had such jurisdiction, and that the 
record of the case ought to be sent for in order to the admission k 

of the appeal, and the said Court passed judgment and ordered # ^\Vv^ V.vJ ' 
the same accordingly. 

By Act XXII. of 1869 of the Council of the Governor-General 
of India in Council for making laws and regulations, which is 
entitled *' An Act to remove the Qaro Sills from the jurisdiction 
of the tribunals established under the General Eegulations and 
Acts, and for other purposes," it is, among other things, provided 
as follows : — 

Sect. 2. " This Act shall come into operation on such day as 
the Lieutenant-Governor of Bengal shall by notification in the 
Calcutta Gazette direct. 

Sect. 3. " On and after such day. Act No. VI. of 1835 (so far as 
it relates to the Khasi Hills, therein termed * Cossyah ' Bills), and 
the Bengal Regulation X. of 1822, shall be repealed : Provided 
that such repeal shall not affect any settlement of land revenue 
or other matters made under the latter enactment with zemindar^ 
or other persons in any place to which this Act applies. 

Sect. 4. ^* Save as hereinafter provided, the territory known as the 
QuraHiUs, bounded on the north and west by the district of Gawal- 
para, on the south by the district of Mymensingh, as defined by the 
Eevenue Survey, and on the east by the Khasi Hills, is hereby 
removed from the jurisdiction of the Courts of Civil and Criminal 
Judicature, and from the control of the oflBces' of revenue consti- • i 
tuted by the Regulations of th6 Bengal Code and the Acts passed 
by any Legislature bow or heretofore established in British India^ 
as well as from the law prescribed for the said Courts and offices 
by the Regulations and Acts aforesaid. And no Act hereafter 
passed by the Council of the Governor-General for making laws 
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J. and regdlations shall be deemed to extend to any part of the said 
1878 territory, unless the same be specially named therein. 
The Quekn Sect, 5. " The administration of civil and criminal justice, and the 
g^^^^ superintendence of the settlement and realization of the public 
revenue, and of all matters relating to rent, within the said terri- 
tory, are hereby vested in such officers as the said Lieutenant- 
Governor may, for the purpose of tribunals of first instance or of 
reference and appeal, from time to time appoint. The officers so 
appointed shall, in the matter of the adiiiinistration and superin- 
tendence aforesaid, be subject to the direption and control of the 
said Lieutenant-Governor, and be guided by such instructions as 
he may from time to time issue. 

Sect. 8. " The said Lieutenant-Governor may from time to time, 
by notification in the Calcutta OazeUe^ extend to the said territory 
any law, or any portion of any law, now in force in the other 
territories subject to his Government, or which may hereafter be 
enacted by the Council of the Governor-General, or of the said 
Lieutenant-Governor, for making laws and regulations, and may 
on making such extension direct by whom any powers or duties 
incident to the provisions so extended shall be exercised or per- 
formed, and make any order which he shall deem requisite for 
carrying such provisions into operation. 

Sect. 9. "The said Lieutenant-Governor may from time to time, 
by notification in the Calcutta Gazette, extend mutatis mutamdis all 
or any of the provisions contained in the other sections of this Act 
to the Jaintia Eilh, the Naga Rills, and to such portion of the 
Khasi HUls as for the time being forms part of British India. 

" Every such notification shall specify the boundaries of the 
territories to which it applies." 

Under the provisions of the said Act, No. XXIL of 1869, 
the Lieutenant-Governor of Bengal, on the 14th of October, 
1871, issued a notification, which was published in the Calcutta 
Gazette, and thereby in exercise of the powers conferred upon 
him by sect. 9, he extended the provisions of the said Act to 
the territory known as the Khasi and JainUa HUls, and ex- 
cluded therefrom the jurisdiction of the Courts of Civil and 
Criminal Judicature, and specified in the notification the bounda- 
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ries of the said territory. The following is a copy of the notifi- J. 0. 
cation : — . . 1878 



Notification. The Qubbn 

"The 14th of October, 1871, under sect. 9 of Act XXII. of BuLh. 
1869, the Lieutenant-Governor is pleased to' extend all the pro- 
visions of that Act to the district of the Khad and Jaintia HUh, 
bounded as follows : — 

" By the districts of Kamroop and Nowgong on the north. 

" The districts of Naga Hills and Cachar on the east. 

" The Odro Hills on the west. 

" The districts of Sylhei and Cachar on the south. 

** The chief political and revenue control of the aforesaid district, 
and the administration of civil and criminal justice, are vested in 
the Commissioner of Assam, subject to the general direction and 
control of the Lieutenant-Governor. 

" The Commissioner will exercise the powers of the High Court 
in the civil and criminal cases triable in the Courts of the said 
district, provided that no sentence of death shall be carried out 
without the sanction of the Lieutenan^ Governor, and that it shall 
be competent to the Lieutenant-Governor to call for the record of 
any criminal or civil case, and to pass thereon fluch orders as to 
him may seem fit. 

** The Deputy Commissioner of the district, and his assistants 
the native chiefs and oflScers, and the subordinate officers of 
Government, will exercise the same powers as they have hitherto 
exercised, until otherwise directed. No case not now triable in 
the ordinary British Courts shall by this notification be made 
triable therein. In respect of cases hitherto triable in those 
Courts, the officers shall be guided by the spirit of the laws pre- 
vailing in British India and heretofore in force in the district. 

"(Signed) S.C.Bayley, 

** Officiating Secretary to 
the Government of BengaV* 

The said High Court, for reasons assigned in separate judgments 
of Mr. Justice MarTcby and three other Judges, forming the majority 
of the said Court {Oarth, C.J., Macpherson and Pontifex, J J., dis- 
senting), decided (March 26, 1877) that the notification of the 
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J. a Lieatenant-Groyemor of Bengal had no legal force or effect in 

1878 removing the said territory from the jurisdiction which the High 

f^^^Q^l^^gn Court had previously possessed over it, inasmuch as the Council of 

•• the Grovernor-General of India in Council for making laws and 

regulations had under its constitution, by the Cotmeils Acty 1861, 

no power to delegate such authority to the Lieutenant-Governor 
as it had by the Act XXII. of 1869 in fact purported to dele- 
gate. Accordingly they decided that the High Court had juris- 
diction to entertain the defence of the before-mentioned prisoners, 
notwithstanding the provisions of Act XXII. of 1869. Thereafter, 
on the 10th of October, 1877, the petitions of appeal came on for 
hearing before a Division Bench of the High Court, and on such 
hearing were dismissed. 

The Grovernment of Jnd/a, on behalf of the Crown, being dis- 
satisfied with the judgment and order of the Full Bench, dated 
March 26, 1877, a petition was presented to Her Majesty in 
Council by the officiating Advocate-Greneral oi Bengal praying for 
special leave to appeal therefrom to Her Majesty in Council ; and 
on the 11th of July, 1877, such special leave was granted. 

By the statute 24 & 25 Vict. c. 67 (the Indian Councils Act, 
1861), the power given to the Governor-General in Council at 
meetings for the purpose of making laws and regulations is con- 
ferred by the 22nd section, which is as follows : — 

Sect. 22. " The Governor-General in Council shall have power at 
meetings for the purpose of making laws and regulations as afore- 
said, and subject to the provisions herein contained, to make laws 
and regulations for repealing, amending, or altering any laws or 
regulations whatever now in force or hereafter to be in force in 
the Indian territories now under the dominion of Her Majesty, 
and to make laws and regulations for all persons, whether British 
or native, foreigners or others, and for all Courts of Justice what- 
ever, and for all places and things whatever within the said terri- 
tories, and for all servants of the Government of India within the 
dominions of princes and states in alliance with Her Majesty ; and 
the laws and regulations so to be made by the Governor-General 
in Council shall control and supersede any laws and regulations in 
any wise repugnant thereto which shall have been made prior 
thereto by the Governors of the Presidencies of Fort St. George 
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and jB{>m5ayy respectively, in Council, or the Governor or Lieutenant- J. 0. 
Governor in Council of any presidency or other territory for which 1878 
a council may be appointed, with power to make laws and regula- thb Qubbn 
tions, under and by virtue of this Act : provided always, that the burah 

said Governor-General in Council shall not have the power of 

making any laws or regulations which shall repeal or in any way 
affect any of the provisions of this Act : 

Or any of the provisions of the Acts of the 3rd and 4th years 
of King William the Fourth, chapter 85, and of the 16th 
and 17th years of Her Majesty, chapter 95, and of the 17th 
and 18th years of Her Majesty, chapter 77, which, after 
the passing of this Act, shall remain in force : 
Or any provisions of the Act of the 21st and 22nd years of 
Her Majesty, chapter 106, entitled ' An Act for the better 
government of Indiay' or of the Act of the 22nd and 23rd 
years of Her Majesty, chapter 41, to amend the same : 
Or of any Act enabling the Secretary of State in Council to 
raise money in the United Kingdom for the Government of 
India : 
Or of the Acts for punishing mutiny and desertion in Her 
Majesty's Army, or in Her Majesty's Indian Forces respec- 
tively, but subject to the provisions contained in the Act 
of the 3rd and 4th years of King William the Fourth, 
chapter 86, section 73, respecting the Indian Articles of 
War: 
Or any provisions of any Act passed in this present session of 
Parliament, or hereafter to be passed, in anywise affecting 
Her Majesty's Indian territories, or the inhabitants thereof: 
Or which may affect the authority of Parliament or the con- 
stitution and rights of the East India Company, or any part 
of the unwritten laws or Constitution of the United King- 
dom of Oreat Britain and Ireland whereon may depend in 
any degree the allegiance of any person to the Crown of 
the United Einffdom, or the sovereignty or dominion of 
the Crown over any part of the said territories/' 

Sir James Stephen, Q.C., and Graham, for the Appellant, said 
that the main question was whether sect. 9 of Act XXII. of 1869 
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J. 0. was within the legislative capacity of the Council ; for, assuming 

1878 the validity of that section, no objection had been raised to the 

The Qukw notification. The three questions raised by the judgments of the 

BuBAH. Court below were, first, whether the Legislature had the power to 

remove the district in question from the jurisdiction of the High 

Court ; second, whether it had the power to do so in the manner 
prescribed by Act XXII. of 1869, sect. 9 ; third, whether it is ultra 
vires of the High Court to question the validity of an Indian 
Legislative Act. 

As respects the first of these questions, it was pointed out that 
all the Judges were in favour of the existence of such legislative 
authority ; and as regards the third question, they disclaimed 
that contention, and conceded that the High Court had such 
power. 

With regard to the existence of such legislative authority, 
reference was made to 3 & 4 Will. 4, c. 85, s. 43 ; 24 & 25 Vict, 
c. 67, s. 22 ; 24 & 25 Vict. c. 104, ss. 9, 11, 13 ; and to The Queen 
V. Meares (1). By sects. 9, 11, and 13 of c. 104, it was intended to 
preserve to the Governor-General in Council certain legislative ' 
powers which otherwise, by reason of the provision in sect 22 of 
c. 67, the Governor-General in Council would not have had. The 
matters covered by those sections are matters relating to the High 
Court in respect of which the Governor-General in Council was in- 
tended to have legislative powers. See, too. The Que&a v. Reay (2), 
Act XXII. of 1870 gave validity retrospectively to all the pro- 
vincial ^cts which were open to the objections there taken. It 
asserts the power of the Governor-General in Council to inter- 
fere with the charters of the High Court. Reference was also 
made to 34 & 35 Vict. c. 35, s. 3, reciting Act XXI I. of 1870 
of the Governor-Generars Council; Feda Hossein'a Petition (3). 
See also High Gomis Act, i.e. c. 104, s. 17, which prolongs the 
power of issuing letters patent for three years, and clause 44 of 
the Letters Patent of 1865. 

The next question was whether the Legislature had power to 
affect the jurisdiction of the High Court by the mode provided in 
sect. 9 of Act XXII. of 1869. The powers of the Indian Legisla- 

(1) 14 R. & R. 106. (2) 7 Bomb. H. C. R. Cr. Oa. 77. 

(3) Ind. L. R. 1 Calc. 431. 
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tare are as great as those of the Canadian, and see 30 & 31 Yict J. 0. 
e. 3 (Canada), s. 91 ; which establishes the Parliament of Canada. 1878 
Compare 3 & 4 Will. 4, e. 85, s. 45. [Lord Selbobne : — Is it thb"qubbn 
contended that the Legislature may not render its enactment b^j^J^h. 

dependent for its coming into operation on the act of the exe- 

cutiye?] That is the main contention on, the other side. The 
powers given to the Lieutenant-Governor are within the limits 
of the legislative authority to confer; see Act XX IL of 1869, 
sects. 5 and 8. For instances of conferred discretion, see Act XI. 
of 1857 ; Act XVL of 1857 ; Act XXIIL of 1861, sect. 39 ; Act 
Vin. of 1859, sect. 385 ; Act XIV. of 1859, sect. 24. The 
Legislature frequently delegates authority to say when the Act is 
to come into force, within what limits it is to be applied, and to 
make rules and orders. For instances of delegation of authority by 
Parliament to the Governor-General, see 22 & 23 Vict. c. 27 ; 28 
Vict c 15, sects 3 and 5 ; 28 Vict. c. 18 ; 33 Vict. c. 3 ; 24 & 25 
Vict. c. 67, sects. 44, 46, and 47. It would be a serious thing to in- 
terfere with the exercise of such delegated authority as being ultra 
vires the legislative authority to confer. It has been frequently 
exercised in the colonies as well as in India : see Act IIL of 1865 
(Cape of Good Hope), sect. 12. 

J. B. Nort<m and Bailees (Eardley Norton with them), for the 
Bespondent, said that the Judges of the High Court seemed to 
have been unanimously of opinion that the Indian Legislature 
could legally remove districts from the jurisdiction of the High 
Court, and also that it was open to the High Court to try the 
validity of a law made by the Indian Legislature. The real 
question upon which difference of opinion existed was whether 
the Indian Legislature, by the particular means it had adopted 
in this case, effectually and legally carried out the object it 
had in view. They contended that the jurisdiction of the High 
Court as established by Parliament, could not be wholly abolished 
by any authority in India. Eeference was made to the Indian 
Councils' Act, 24 & 25 Vict. c. 67, sect. 22. It was never in- 
tended to grant such power as is now claimed. According to 
the true construction of the above section it is not granted, 
but it is by necessary implication excluded. Compare that 
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J. 0. section with 3 & 4 Will. 4, c. 85, s. 43.* There is a significant 

1878 and intentional omission in sect. 22, which in other respects is 

Tra QuEDT Midem verbis. Under sect. 43 of the former Act the Govemor- 

BuBAH. CrenenJ could legislate for all Courts whether by charter or other- 

wise, and for their jurisdiction. In 1861 the High Courts Aet, 24 

& 25 Vict. c. 104, and the CowhciU Aet^ c. 67, were^passed within 
six days of each other to carry out one and the same scheme. 
Jurisdiction was provided for under c. 104, and power to legislate 
in reference to the High Court was expressly reserved to Parlia- 
ment by sects. 9, 11, and 13 of c. 104. No argument therefore can 
be drawn from c. 67, in favour of such legislative authority residing 
in the Indian Legislative Oouncifs under that Act. Sect. 18 deals 
with territorial jurisdiction, and that is repealed by 28 & 29 Vict, 
c. 15, s. 2. 

Next, assuming that the Indian Legislature has the power 
which is claimed for it, it has not adopted the proper method. If 
the jurisdiction of the High Court can be abolished by that Legis- 
lature, it must be by an Act passed by the Governor-General in 
Council, in conformity with the powers conferred on him in that 
respect by the Imperial Parliament. No such Act could delegate 
any, legislative authority or power enabling the Lieutenant-Gover- 
nor of Bengal^ if he so pleased, to abolish the jurisdiction of the 
High Court No such power of delegation was given, either ex- 
pressly or by necessary implication, from the terms of the Indian 
Ctywneils Act. The notification of the 14th of October, 1871, was a 
nullity and of no legal eflfect. Eeference was made to Doyle y. 
Falconer (1) ; and for American authorities to Barto v. Eimrod (2) ; 
Parker v. Commonwealth (3) ; Thorne v. Cramer (4) ; Bradley v. 
Baxter (5). Parliament has constituted the legal machinery for 
making laws, nominating qualified persons, and regulating the 
method, time, and place by and in which Acts are to be passed, 
and has jealously guarded the degree in which any departure from 
their provisions may be effected, whenever such departure is per- 
mitted. Eeference was made to 3 & 4 Will. 4, c. 85, s. 43, re- 
pealed by 24 & 25 Vict. c. 67, s. 40; Ibid. s. 70 ; 16 & 17 Vict 

(1) Law Rep. 1 P. C. 328. (3) 6 Barr. (Pennsylvania Rep.) 507. 

(2) 4 Selden, N. York Rep. 483. (4) 15 Barb. (N. York Rep.) 112. 

(6) 15 Barb. 122. 
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• c. 95, 8. 22 ; 17 & 18 Vict, c. 77, s. 3 ; 24 & 25 Vict, a 67, ss. 10, J. C 
14, 21, 22, 23, 25 ; 33 Vict. c. 3. 1878 

Lastly, it was contended that the question of the legislative ThbQuebn 
capacity of the Governor-General's Council to affect the juris- burah 

diction of the High Court did not arise in this case, inasmuch as 

by the true construction of Act XXIL of 1869 the jurisdiction of 
that Court as to the Qaro Hills was not excluded. The Council 
had not assumed to exercise the legislative authority contended 
for, and still less to delegate its exercise in reference to the Khasi 
and Jaintia Hills, The nature of this contention sufficiently 
appears in their Lordships' judgment. 

Sir James Stephen, Q.C., replied. 

The judgment of their Lordships was delivered by 1878 

LOBD SeLBORNE: — June 5, 

This appeal has been brought under the following circum- 
stances : — 

In the year 1869 the Indian Legislature passed an Act 
(No. XXII. of 1869), purporting, first, to remove a district called 
the Oaro Hills from the jurisdiction of the Courts of Civil and 
Criminal Judicature, and from the control of the offices of revenue, 
constituted by the regulations of the Bengal Code and the Acts 
passed by any Legislature then or theretofore established in British 
India, and from the law prescribed for such Courts and offices by 
such Kegulations and Acts ; and, secondly, to vest the administra- 
tion of civil and criminal justice, within the same territory, in 
such officers as the Lieutenant-Governor of Bengal might, for the 
purpose of tribunals of first instance, or of reference and appeal, 
from time to time appoint. This Act was to come into operation 
on such day as the Lieutenant-Governor of Bengal should, by 
notification in the CalcuUa Gazette, direct. By the 9th section 
the Lieutenant-Governor was empowered ** from time to time, by 
notification in the CalcuUa Qazette^^ to " extend, mutatis mvlandis, 
all or any of the provisions contained in the other sections to the 
Jaintia HiUs, the Naga Hills, and such portion of the Khasi HiUs 
as might, for the time being, form part of British India," being. 
Vol. V. Q 
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J. 0. aR their Lordships understand, a mouDtainous district, conterminous* 
1878 towards the east with the Oaro Hills. 
ThiQukkk '^^^ Lieutenant-Gbvemor of Bengal^ by notification in the 
manner prescribed by this Act, fixed the time at which it should 
come into operation in the Oaro Hills; and afterwards, by another 
notification published in the CcUctUta Gazette on the 14th of' 
October, 1871, he extended all its provisions to the district of the 
Khasi and Jaintia HiUsy declaring the administration of civil and 
criminal justice within that district to be vested in the Commis- 
sioner of Assam, subject to the general direction and control of 
the Lieutenant-Governor; and adding, that the Commissioner 
should exercise the powers of the High Court in the civil and 
criminal cases triable in the Courts of the district ; provided, that 
no sentence of death should be carried out without the sanction of 
the Lieutenant-Gk)vemor, and that it should be competent for the 
Lieutenant-Governor to call for the record of any criminal or civil 
case, and to pass thereon such orders as to him might seem fit ; 
and that the Deputy Commissioner of the district, and his as- 
sistants, the native chiefs and officers, and the subordinate officers 
of Government, should exercise the same powers as they had 
hitherto exercised, until otherwise directed. 

Under this Act, and these notifications, one Burdh (the Respon- 
dent here) and another person, since deceased, were in the year 
1876 tried by the Deputy Commissioner of the Khasi and Jaintia 
HtHs upon a charge of murder committed within that hill territory. 
They were convicted and sentenced to death, but on the 23rd of 
April, 1876, the sentence was commuted by the Chief Com- 
missioner of Assam to transportation for life. On the 9th of 
July, 1876, they presented a petition of appeal to the High Court 
at Calcutta ; and a majority of the Judges of that Court (four 
against three) decided, after argument in Full Bench, that the 
case fell within their appellate jurisdiction ; and they sent for the 
record of the proceedings with a view to an adjudication thereon. 
From that decision the present appeal has, by special leave, been 
brought 

The ground on which the majority of the High Court assumed 
jurisdiction was, that the 9th section of the Act of 1869, pur- 
porting to authorize the Lieutenant-Governor of Bengal to extend 
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the Act of 1869 to the Khasi and Jaintia S^h, was in excess of J. 0. 
the legislative powers of the Governor-General in Council. 1878 

In the argument before their Lordships, the jurisdiction of the thb^een 
High Court was sought to be supported, not on that ground only, 5^3^^ 

but on two others also, viz. (1), that the Act of 1869 did not, 

according to its true construction, exclude the jurisdiction of the 
High Court as to the Oaro Hills, and, therefore, could not do so as 
to the Ehasi and Jaintia HiUs, assuming them to have been 
brought within its operation ; and (2), that the whole Act of 1869 
(at least so far as it might aflFect the jurisdiction of the High 
Court), and not sect. 9 only, was void, and tdtrd vires of the Indian 
Legislature. The latter of these arguments had been urged un- 
successfully before the High Court at Caleutta ; but the former 
was not presented to that Court, and was first suggested, at the 
hearing before their Lordships, by the junior counsel for the 
Eespondent. 

Their Lordships will first deal with that argument. 

It was i'ounded on the proposition, that the 4th section of Act 
XXII. of 1869 purports to remove the Oaro Hills, not from the 
jurisdiction of the High Court, established by Her Majesty's 
letters patent under the authority of Imperial Statutes, but only 
from that of the local Courts, constituted by the regulations of 
the Bengal or by Acts of the Indian Legislature ; and, therefore, 
that even if the jurisdiction of those local Courts was effectually 
taken away, and others (constituted by the appointment of the 
Lieutenant-Governor of Bengal) substituted for them, the appel-* 
late jurisdiction of the High Court remained. 

Assuming (but not deciding) that ** the Courts of Civil and 
Criminal Judicature," mentioned in the 4th section of the Act of 
1869, were only the Courts of original jurisdiction established 
under the Indian Regulations and Acts, their Lordships think 
that the supposed consequence does not follow. It may be pos- 
sible that under the terms of the 8th and 9th sections of the High 
Courts Act (24 & 25 Vict. c. 104), together with the 27th and 28th 
sections of the Eoyal Letters Patent (28th December, 1865), under 
which the Calcutta High Court is constituted, appeals might have 
gone to that Court from criminal tribunals of first instance, 
established by the Lieutenant-Governor of Bengal in the Qaro^ or 

Q 2 
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J. 0. the Khasi and Jaintia HiOs, if Act XXIL of 1869 had made no 

1878 other provision for such appeals. But the 5th section of that Act 

TmeQuees distmctly authorized the Lieutenant-Grovemor to appoint tribunals, 

g ^' not of first instance only, but also of " Eeference and Appeal ;" 

and, by the notification now in question, he has done so, giving the 

powers of the High Court to the Commissioner of Assam, with an 
ultimate controlling authority to himself. Unless, therefore, the 
whole Act of 1869, or the 9th section of that Act, was void, as 
being in excess of the legislative powers of the Governor-General 
in Council, the jurisdiction of the High Court has been excluded. 

The next question is, whether the whole Act of 1869 is void ? 
It is said to be so, because the jurisdiction of the High Court was 
established by the Act of the Imperial Parliament already referred 
to (24 & 25 Vict. c. 104), which passed in the same session with 
the Indian Cov/neils^ Act ; and because, by sect. 22 of the Indian 
Councils' Act (24 & 25 Vict. c. 67), the power of the Governor- 
General in Council " to make laws and regulations for repealing, 
amending, or altering any laws or regulations whatever now in 
force, or hereafter to be in force, in the Indian territories now 
under the dominion of Her Majesty, and to make laws and regula- 
tions for all persons, whether British or native, foreigners or others, 
and for all Courts of Justice whatever, and for all places or things 
whatever within the said territories,** is qualified by certain con- 
ditions ; one of which is, " that the Governor-General shall not 
have the power of making any laws or regulations which shall 
repeal or in any way affect any of the provisions of any Act passed 
in this present session of Parliament, or hereafter to be passed, in 
anywise aflfecting Her Majesty's Indian territories, or the inhabi- 
tants thereof." None of the other conditions expressed in the 
Act apply to this case. 

The question, therefore, is, whether an exercise of the legislative 
power of the Governor-General in Council, purporting to exclude 
the jurisdiction of the High Court within these particular districts, 
is inconsistent with any of the provisions of 24 & 25 Vict e. 104? 
Now, it appears to their Lordships, from the express terms of 
the Act 24 & 25 Vict. c. 104, that (unless there should be any- 
thing to the contrary in the letters patent under which the High 
Court is established) the exercise of jurisdiction in any part of 
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Her Majesty's Indian territories by the High Courts was meant J. 0. 
to be subject to, and not to be exclusive of, the general legislative ib78 
power of the Governor-General in Council, as to "all Courts thb^bbn 
of Justice whatever." ^ ^-^^ 

By the 1st section of that Act, Her Majesty was authorized, by 

letters patent, ** to erect and establish a High Court of Judicature 
for the Bengal division of the Presidency of Fort •WiUiam,'* and 
others at Madras and Bombay. The next six sections relate to 
the qualifications, tenure of office, and emoluments, &c., of the 
Judges of such Courts. The 8th section abolishes, from the date 
of their establishment, the previously existing Supreme and 
Sudder Courts in the several presidencies. The material pro- 
visions as to jurisdiction are contained in the 9th, 11th, and* 12th 
sections. The lOih and 18th may be laid out of the case, because 
they were both repealed by a subsequent Act of 1865 (28 & 29 
Vict c. 15). But, as some argument was founded on the 18th, it 
may be fit here to observe, that, by that section. Her Majesty was 
empowered to make Orders in Council transferring any territory 
or place from the jurisdiction of one to the jurisdiction of any 
other of the High Courts, **and generally to alter and determine 
the territorial limits of the said several Courts;" and that the 
same power was, in substance, conferred upon the Governor- 
General of India in Council (not in his legislative, but in his 
executive capacity) by the repealing Act of 18t)5. 

The 9th section of 24 & 25 Vict. c. lOi, expressly says, that 
each of the High Courts shall, within its own presidency, have 
such civil, criminal, and other jurisdiction "as Her Majesty may, 
by her letters patent, grant and direct ;" and that, " save as by 
such letters patent may be otherwise directed, and subject and 
without prejudice to the legislative powers in relation to the 
matters aforesaid of the Governor-General of India in Council," 
the High Court in each presidency shall have all the jurisdiction 
of the former Supreme and Sudder Courts, abolished by sect. 8. 
The authority of the Indian Legislature over the jurisdiction of 
the High Courts (so far, at all events, as the exercise of that 
authority might be consistent with Her Majesty's letters patent) 
is here distinctly recognised. 

The 11th section is similar in eflFect. It enacts that, after the 
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J. 0. establishment of the High Courts, every proyision in any Act of 

1878 Parliament, Order in Council, Charter, or Act of the Legislature 

Tra QuBKBi <^f India, which had been applicable to the Supreme Courts of 

BimAH Bengal, Madras, and Bombay, shall be applicable to the High 

Courts, as £Etr as may be consistent with that Act itself, and the 

letters patent to be issued under it,*' and subject to the legis- 
lative powers, in relation to the matters aforesaid, of the Govemor- 
Greneral of India in CounciL" The 12th section contains nothing 
of importance to the present qaestion. 

The Act of 1865 (under which the Caleuita letters patent of 
the 28th of December, 1865, were actually issued) concludes 
with an express saving of " the power of the Governor-General 
in Council at meetings for the purpose of making laws and 
regulations." 

Lastly, by the letters patent of the 28th of December, 1865 
(clause 44), it is *' ordained and declared that all the provisions of 
these our letters patent are subject to the legislative powers of 
the Governor-General in Council, exercised at meetings for the 
purpose of making laws and regulations." 

So far, therefore, from being in contravention of any of the pro- 
visions of the statute 24 & 25 Vict. c. 104, or of the letters 
patent issued under that statute (as altered by the Act of 1865), 
their Lordships find that such an exercise of legislative authority 
by the Governor-General in Council as might remove any place 
or territory from the jurisdiction of the High Court at CahvMa is 
expressly contemplated and authorized both by those statutes and 
by the letters patent themselves. Their Lordships, under these 
circumstances, agree with the High Court, that Act No. XXI I. of 
1869 was, in its general scope, within the legislative power of the 
Governor-General in Council : and they are therefore brought to 
the consideration of the more limited question, whether, con- 
* sistently with that view, the 9th section of that Act ought never- 
theless to be held void and of no eflect. 

The ground of the de cision to that effect of the majority of the 
j Judges of the High Court was, that the 9th section was not legi&r 
; lation, but was a delegation of legislative power. In the leading 
I judgment of Mr. Justice MarJcby, the principles of the doctrine of 
^ agency are relied on ; and the Indian Legislature seems to be 
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regarded as^ in effect, an agent or delegate, acting under a man- i j. c. 
date from the Imperial Parliament, which must in all cases be I i878 
executed directly by itself. ThiTqu^kn 

Their Lordships cannot but observe that, if the principle thus ^ ^• 

suggested were correct, and justified the conclusion drawn from it, 

they would be unable to follow the distinction made by the 
majority of the Judges between the power conferred upon the 
Lieutenant-Governor of Bengal by the 2nd and that conferred on 
him by the 9th section. If, by the 9th section, it is left to the 
Lieutenant-Governor ta determine whether the Act, or any part 
of it, shall be applied to a certain district, by the 2nd section it is 
also left to him to determine at what time that Act shall take 
effect as law anywhere. Legislation which does not directly fix 
the period for its own commencement, but leaves that to be done 
by an external authority, may with quite as much reason be called i 

incomplete, as that which does not itself immediately determine 
the whole area to which it is to be applied, but leaves this to be 
done by the same external authority. If it is an act of legis lation 
on the part o f the^ externaI _authorit y so trusted tojenlarge the 
area wit hin which a law actually in operation is to be applied, it 
would seem a fortiori to be an act of legislatipn to bring the 
law originally into operation by fixing the time for its commence- 
ment"' 

But their Lordships are of opinion that the doctrine of the 
majority of the Court is erroneous, and that it rests upon a mis- 
taken view of the gowers of the Indian Legislature^ and indeed of 
the nature and principles of legislation. The Indian Legislature 
has powers expressly limited by the Act of the Imperial Parlia- 
ment which created it, and it can, of course, do nothing beyond 
the limits which circumscribe these powers. But, when acting 
wjj;^^n those limitSj it is not in any sense an agent or delegate of 
the Imperia l Parliament, but has, and was intended to have,, 
plenary powers of legislation, as large, and of the same nature, as 
those of Parliament itseK. The established Courts of Justice, 
when a question arises whether the prescribed limits have been 
exceeded, must of necessity determine that question ; and the only 
May in which they can properly do so, isby looking to the terms 
of the instrument by which, affirmatively, the legislative powers 
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were created, and by which, negatively, they are restricted. If 
what has been done is legislat ion ^ with^ the gyner^l f^f^pe pf the 
affirmative wor ds which give the power, and if it viol^ it gs i^q ftx p ^f ^pa 
c ondition or restrictio n by which that power is limited (in which 
category would, of course, be included any Act of the Imperial 
Parliament at variance with it), it Is not for any Court of Justice 
to inquire further, or to enlarge constructively those conditions 
and restrictions. 

Their Lordships agree that the Governor-General in Council 
could not, by any form of enactment, create in India, and arm 
with general legislative authority, a new legislative power, not 
created or authorized by the Cotmcih* Aet. Nothing of that kind 
has, in their Lordships' opinion, been done or attempted in the 
present case. * What has been done is this. The Governor- 
General in Council has determined, in the due and ordinary 
course of legislation, to remove a particular district from the 
jurisdiction of the ordinary Courts and oflSces, and to place it 
under new Courts and offices, to be appointed by and responsible to 
the Lieutenant-Governor of Bengal; leaving it to the Lieutenant- 
Governor to say at what time that change shall take place ; and 
also enabling him, not to make what laws he pleases for that or 
any other district, but to apply by public notification to that 
district any law, or part of a law, which either already was, or from 
time to time might be, in force, by proper legislative authority, 
" in the other territories subject to his government" The Legis- 
lature determined that, so far, a certain change should take place ; 
but that it was expedient to leave the time, and the manner, of 
carrying it into effect to the discretion of the Lieutenant- 
GoverncM' ; and also, that the laws which were or might be in force 
in the other territories subject to the same Government were such 
as it might be fit and proper to apply to this district also ; but 
that, as it was not certain that all those laws, and every part of 
them, could with equal convenience be so applied, it was expe- 
dient, on that point also, to entrust a discretion to the Lieutenant- 
Governor. This having been done as to the Oaro HUla, what was 
done as to the Khasi and Jaintia Hills ? The Legislature decided 
that it was fit and proper that the adjoining district of the KKasi 
and Jaintia HiUs should also be removed from the jurisdiction of 
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the existing Courts, and brought under the same provisions with J. 0. 
the Garo EiUs, not necessarily and at all events, but if and when 1878 
the Lieutenant-Governor should think it desirable to do so ; and t^^ queeu 
that it was also possible that it might be expedient that not all, 
but some only, of those provisions should be applied to that 
adjoining district, And accordingly the Legislature entrusted, 
for these purposes also, a discretionary power to the Lieutenant- 
Governor. 

Their Lordships think that it is a fallacy to speak of the 
powers thus conferred upon the Lieutenant-Governor (large as 
they undoubtedly are) as if, when they were exercised, the efficacy 
of the acts done under them would be due to any other legislative 
authority than that of the Governor-General in Council. Their 
whole operation is, directly and immediately, under and by virtue 
of this Act (XXII. of 1869) itself. The proper Legislature has 
exercised its judgment as to place, person, laws, powers ; and the 
result of that judgment has been to legislate conditionally as to 
all these things. The conditions having been fulfilled, the legis- 
lation is now absolute. Where plenary powers of legislation e;dflt 
as to particular subiects, whether in an imperial or in a provincial 
Legislature, they may (in tlgt^.J^ordships^' Judgmeat).JbajKe]iJ 
exercisedj^^iffier absolutely, or condi;^ipnally. Legislation, condi- 
tional on the use of particular powers, or on the exercise of a 
limited discretion, entrusted by the Legislature to persons in whom 
it places confidence, is no uncommon thing ; and, in many cir- 
cumstances, it may be highly convenient. The British Statute 
Book abounds with examples of it : and it cannot be supposed 
that the Imperial Parliament did not, when constituting the 
Indian Legislature, contemplate this kind of conditional legislation 
as within the scope of the legislative powers which it from time 
to time conferred. It certainly used no words to exclude it. 
Many important instances of such legislation in India are men- 
tioned in the opinions of the Chief Justice of Bengal, and of the 
other two learned Judges who agreed v^ith him in this case. 
Among them are the great Codes of Civil and of Criminal Pro- 
cedure '(Acts VIII. of 1859, XXIII. of 1861, and XXV. of 1861). 

By section 385 of the Code of Civil Procedure, it is provided 
that " this Act shall not take eflFect in any part of the territories 
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J. 0. not subject to the general regulations of Bengal^ Madras^ and 

1878 Bombay i until the same shall be extended thereto by the Govemor- 

Thk Quebn General in Council " (not in his legislative capacity), " or by the 

Bdbah. Local Government to which such territory is subordinate, and 

notified in the Oazette*' Section 445 in the Code of Criminal 

Procedure is precisely similar. And by sect. 39 of Act XXIII. of 
1861, when any such extension as that authorized by section 385 
of the Act of 1859 is made, it may, with the previous sanction of 
the Governor-General in Council (not in his legislative capacity), 
be declared to be " subject to any restriction, limitation, or proviso 
which the Local Government may think proper." If their Lord- 
ships were to adopt the view of the majority of the High Court, 
they would (unless distinctions were made on grounds beyond the 
competency of the judicial oflSce) be casting doubt upon the 
validity of a long course of legislation, appropriate, as far as they 
can judge, to the peculiar circumstances of India ; great part of 
which belongs to the period antecedent to the year 1861, and 
must therefore (as Sir Bichard Qurth well observed) be presumed 
to have been known to, and in the view of, the Imperial Parlia- 
ment, when the CouneiW Act of that year was passed. For such 
doubt their Lordships are unable to discover any foundation, either 
in the aflSrmative or in the negative words of that Act. 

Their Lordships will, therefore, humbly advise Her Majesty 
that the appeal in the present case should be allowed, and the 
judgment of the High Court reversed. 

Solicitor for Appellant and Kespondent: The Solicitor^ India 
Office. 
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KAMJISDAS Ai^D IMTIAZ ALI .... Appellants; j.c* 

AND 1^78 

EAJAH BHAGWAN BAX and Another . Eespondents. May 22, 23; 

June 22. 
ON ABPEAL FROM THE COURT OF THE COMMISSIONER, LUCKNOW 

DIVISION, OUDH. ^ ^ A 

Oudh Talookdara Belief Act (XXIV. of 1870), s. 10^ Appeal allowed though 
presented after the prescribed Period, 

Case in which, having regard to exceptional circumstances and exceptional 
legislation, an appeal to the Commissioner of Division against a decision of 
--^ a manager appointed under the Oudh Taloohdars Belief Act, was held to 
have been rightly allowed, although preferred long after the period of six 
weeks prescribed by sect. 10. It appeared that the Appellant in the Court 
below was a minor, and incapable of exercising his right to appeal except 
through the manager, who himself made the order appealed from, and that 
the Respondents (present Appellants) had after the expiration of the said 
six weeks themselves prayed for a judicial determination of substantially the 
same questions as were raised by the present appeal. 

Appeal preferred from a decision (Feb. 1, 1875) of the Commis- 
sioner of the Lucknow Division of the province of Oudhy reversing 
the decisions of Mr. Finn, as manager of an incumbered estate 
(Nov. 3, 4, 25, 1872), passed under the provisions of the Oudh 
Taloohdars Belief Act (XXIV. of 1870) in favour of the Appellants. / 

The questions raised by this appeal were, 1, as to the jurisdic- ^ 

tion of the Commissioner under sect. 10 of the above Act to enter- 
tain the appeal after the lapse of so long a time and under the 
circumstances of the case ; 2, supposing l^t jurisdiction to exist, 
whether upon the merits of the case and the law applicable to it 
the Appellants were not entitled to the larger rate of interest 
awarded by the manager. 

The. circumstances of the case and the course of the proceedings 
sufficiently appear in their Lordships' judgment. 

The judgment appealed against was as follows : — 

** The first order in this case was passed by Mr. Olynn, Deputy 
Commissioner, on the 4th of September, 1871. This left a sum of 

* Present : — Sie James W. Col vile, Sib Barnes Peacock, Sib Montague E. 
Smith, and Sib Kobebt P. Collier, 
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E8.3107. 8a. for further inquiry. The next order is dated the 10th 
of June, 1872, disallowing the claim to the sum of Ks.3107 8a., 
and directing that after the 4th of September, 1871, interest should 
be paid at the rate of 6 per cent, per annum. 

" The estate was subsequently brought under Act XXIV. of 1870, 
and the superintendent, Mr. Finn, admitted an application for 
review of the Deputy Commissioner's order, on the ground that 
the order was given before the estate was brought under the 
Act 

" The notification bringing the estate under the Act is dated 
the 30th of October, 1871, therefore the estate was under the Act 
when the Deputy Commissioner, by his order of the 10th of June, 
1872, fixed the rate of interest at 6 per cent per annum, and Mr. 
Finn acted under a misapprehension. 

"On the 4th of November, 1872, Mr. Finn passed an order 
directing that Es.3913 should be added to the claim against 
Defendant, and interest slwuld be allowed at 18 pei; cent, per 
annum to date, and at 6 per cent, per annum on the principal till 
satisfaction. 

" On the 25th of November, 1872, Mr. Finn passed an order 
(based on a decision which was manifestly wrong of the Commis- 
sioners, LucJcnoWy in the case of Mirza Agha Ali Khan v. Oirdhari 
Sing) to the efiect that the rate of interest agreed upon should be 
allowed up to the date of decision, and thereafter 12 per cent, per 
annum on the amount covered by the bond, an^ on the remainder 
of the debt at 6 per cent, per annum, 

** These proceedings came^ before the Chief Commissioner, who 
objected in his executive capacity to the award of 12 per cent, per 
annum interest as clearly illegal, the maximum rate allowable 
under Eule 8 of the rules framed in accordance with the Act, and 
which have the force of .law, being 6 per cent. 

" Under these circumstances the person really interested, i.e., the 
proprietor of the estate, being a minor, I admitted this appeal for 
reasons recorded in my order of the 2nd of November last, though 
the term had long expired. 

" Eespondent objects that under Act XXIV. of 1870 an appeal 
cannot be admitted beyond six weeks, and the General Limitation 
Act does not apply. This Act was passed subsequently and does 



Digitized by VjOOQIC 



VOL. v.] 



INDIAN APPEALS. 



199 



not apply, but under the former law Act VIII. of 1859, sect. 333, 
appeals were admissible beyond the term, when sufficient cause 
was shewn for delay, and in my opinion the circumstances of the 
case and the minority of the Appellant do afford sufficient cause. 

" It is certainly most unusual to admit an appeal after two years, 
but the case is a very peculiar one, and as a matter of fact the 
decree appealed from is so manifestly illegal that it cannot be 
enforced. Eule 8, which has the force of law, prescribes 6 per 
cent, as the marimum rate of interest awardable, and an award of 
12 per cent, is a decree incapable of execution. 

'• Act XXIV. of 1870 has undoubtedly hit capitalists very hard ;• 
still, where the provisions of the law are clear, we have no power 
to set them aside in their favour. 

** Appellant objects to other matters besides the rate of interest, 
but I decline to go into them now. • 

"On the 10th of June, 1872, Mr. G/yim, Deputy Commissioner, 
had full power to fix the rate of interest, and he fixed it at 6 per 
cent. 

" Mr. Finn^ in November, 1872, reversed the Deputy Commis- 
sioner's order under a misapprehension, and after the usual term 
for admitting reviews had expired. 

" Mr. Finn's order fixing the rate of interest being, as above 
shewn, clearly illegal, I set it aside and restore that of the Deputy 
Commissioner, under which Respondent will receive 6 per cent, 
per annum only. 

** The parties will pay their own costs." 

Doyne, for the A ppellants. 

Mayne, for the Respondent, the Superintendent of Incumbered 
Estates, Lueknow Circle. 
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The judgment of their Lordships was delivered by 
Sib Robert P. Collier : — 

This is an appeal from a judgment of the Commissioner of the 
LucJcnow Division of the Province of Oiidh, by which he varied an 
order made by the Superintendent of Incumbered Estates under 
the Oudh TalooMars Relief Act of 1870. 



1878 
June 22. 
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J. 0. To make the judgment and the grounds of appeal from it in- 

1878 telligible a short history of the case is necessary. 

Ramjisdab On the 3rd of June, 1870, Eajah Omrao Sinff, talookdar of PaJcra 

R^AH ^usari, executed a deed whereby he acknowledged that he had 

B^awAN received R8.60,000 from the Appellants, for which sum he pledged 

his estate to them. They were to hold the estate and receive the 

rents and profits of it for twelve years, after which time he was to 
be entitled to repay them the principal and interest at 12 per cent, 
per annum and to recover possession of the estate. 

Soon after another advance of Rs.12,000 was made to the Eajah, 
*and Es.3000 were advanced to his brother for which he became 
sequrity. Some other small sums were advanced to him at 18 per 
cent. 

His estate was soon after taken possession of by the Court of 
Wards on a representation, which turned out to be unfounded, of 
his incapacity ; subsequently on his application the provisions of 
the Oudh TalooJcdars Relief Act (XXIV. of 1870) were duly applied 
to the estate. 

The order directing the application of the Act to the estate, 
and appointing a manager, was dated the 30th of October, 1871. 
Mr. Glynn, the Deputy Commissioner of the province, who had 
been the manager under the Court of Wards, was appointed 
manager under the Act. In November, 1872, he was succeeded 
by Mr. Finn. 

The Oudh TalooJcdars Belief Act appears to have been enacted 
mainly in the interest of the talookdars, for the purpose of pro- 
tecting them in some degree against the claims of money-lenders 
by which their estates were being consumed, and undoubtedly 
some of its provisions are somewhat stringent against creditors. 
With its policy, however, we have no concern. The Act, after 
restraining proceedings in execution against the talookdar and his 
estate, — invalidating all incumbrances created by him during the 
management, investing the manager with large powers for pro- 
tecting and improving the property, and other purposes, and pro- 
viding for the proof of debts, proceeds to enact as follows : — 

"9. The manager shall in accordance with the rules to be made 
under this Act determine the amount of the debts and liabilities 
due to the several creditors of the talookdar, and persons holding 
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mortgages, charges or liens on the said property, or any part 
thereof. 

'^ 10. An appeal against any refusal, admission or determination 
under sects. 7, 8, or 9, shall lie, if preferred within six weeks from 
the date of such determination, to the Commissioner of Division 
to whom the manager is subordinate, and the decision of such 
Commissioner or of the manager If no such appeal has been so 
preferred, s];Lall be final. 

^^ 11. When the total amount of such debts and liabilities has been 
finally determined, the manager shall prepare and submit to the 
Chief Commissioner a schedule of such debts and liabilities, and a 
scheme for the settlement thereof, and such scheme when approved 
by the Chief Commissioner shall be carried into effect. Until 
such approval is given, the Chief Commissioner may, as often as 
he thinks fit, send back such scheme to the manager for revision, 
and direct him to make such further inquiry as may be requisite 
for the proper preparation of the scheme." 

Section 20 enables the Chief Commissioner to make rules con- 
sistent with the Act in all matters connected with its enforcement, 
and declares " that such rules when approved by the Governor- 
General of India in Council, and published in the local official 
Gazette, shall have the force of law." 

Eules were duly made in pursuance of the Act, of which the 
8th is in these terms : — 

" When the amount of any debt, both principal and interest, 
has been determined, the manager may direct that interest, at a 
rate not exceeding 6 per cent, per annum, shall be paid on the 
aggregate sum declared to be due from the date of the decision 
till the date of payment." 

The combined effect, therefore, of the Act and of the Rule made 
nnder it is that the manager is to determine the amount due for 
the principal and interest up to the date of his determination, cal- 
culating such interest according to the contract rate (if any), and 
may allow subsequent interest on the amount so determined, as 
upon a judgment debt, up to the time of payment, provided the 
rate of such subsequent interest does not exceed 6 per cent. 
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Mr. Glynn on the 4tli of September, 1871, while he was manager 
under the Court of Wards, made the following memorandum : — 

"The claim (of Appellants) for Es.60,000 + R8.12,000 will 
now be registered. There were E8.3000 let off, and I will not 
bring them in now against the Rajah after a compromise. About 
the remaining Rs.SlOT. 8a. inquiry will be made on copies of the 
claimants' books being received. The Eajah will be referred to 
also about this money and it will be admitted if no «valid reason 
be shewn against my doing so by the Bajah." 

After Mr. Glynn was appointed as manager under the Act, the 
following memoranda were made by him : 

" Will not let off more than the Rs.SOOO. Imtiaz Alt will let off 
10 per cent, for cash payment on interest. 

^•27th April, 1872." 

" The interest on the Rs.72,000 will be according to the bond 
up to September, 1871, and after that at 6 per cent, per annum. 
The claim for R8.3107 8a, in respect to Babu Quidal Sing is not 
admitted. The Babu has his own village, and the Babu should be 
proceeded against. 

"10th June, 1872." 

It has been contended on the part of the Respondent that this 
last memorandum was a " determiDation " by Mr. Glynn, under the 
10th section of the Act, and that not having been appealed against 
within six weeks it became final. Their Lordships, however, do 
not regard it as such a determination. On the appointment of 
Mr. Finn as manager in November, 1872, the Appellants brought 
their claim before him, contending, and rightly as it appears to 
their Lordships, that there had been no final determination by his 
predecessor, whereupon Mr. Finn made an order, which he was 
induced to alter on review. His order on review, dated the 25th 
of November, 1872, increased the principal sum, and thus con- 
cluded : — 

** Interest on the debt to date of decision will be calculated at 
the rate agreed upon. Future interest upon the sum covered by 
the bond at 1 per cent, (per mensem), and remainder of the debt 
at 6 per cent, per annum." 
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Soon after this order the Eajah died and was succeeded by his 
infant son, who is a Eespondent together with the manager (or 
superintendent) of the incumbered estates. 

After a good deal of delay this order was brought to the atten- 
tion of the Chief Comimissioner, who, acting probably under the 
powers conferred on him by the 11th section of the Act, appears 
to have disapproved of so much of it as directed future interest a,t 
12 per cent. Y^r annum, regarding this rate of interest as pro- 
hibited by the 8th rule, in which view their Lordships concur. 
Thereupon (and on the 8th of June, 1874), the following proceed- 
ing was recorded by Pundit Kali Sahae^ described as Superin- 
tendent of Incumbered Estates, Lucknow Circle : 

*' A docket No. 1322, dated the 29th of April, 1874, has been 
received from the personal assistant to the Chief Commissioner 
under cover of the Commissioner's docket No. 1704, dated the 4th 
of May, 1874, directing that the superintendent was not authorized 
to award interest at a higher rate than 6 per cent. Wherefore a 
higher rate of interest than 6 per cent, will not be allowed. 

"Ordered that a letter be addressed to the decree holders, 
communicating to them the above information. This proceeding 
will be filed with the record." 

On this the Appellants became unable to avail themselves of 
Mr. FinrCs order and a deadlock appears to have ensued. The 
next material proceeding was taken by the present Appellants, 
who appealed to the Commissioner of the Lucknow Division against 
the foregoing order of Kali Saihae. The Division Commissioner 
referred them to the Chief Commissioner, who declined to interfere 

9 

in their behalf, whereupon they preferred another appeal to the 
Division Commissioner, dated the 10th of September, 1874, wherein 
they contended that Mr. FinrCs order was right and that it was 
final. The petition concludes in these terms : 

" Under these circumstances your Petitioner most respectfully 
re-submits his petition of appeal with inclosures, and prays that it 
may be formally admitted and judicially disposed of to enable 
any of the parties feeling aggrieved by the decision to prefer his 
appeal under section 4, Act VI. of 1874, to Her Majesty's Privy 
Council." 

Vol. V. R 
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The present Appellants therefore, in September, 1874, desired a 
judicial determination on substantially the same questions as are 
raised in the present appeal. 

It does not appear what, if anything, was done upon the appeal 
of September, 1874, and it may be inferred that the proceedings 
dropped, or were superseded by those next to be mentioned. 

On the 23rd of October, 1874, an appeal raising the same ques- 
tion in another form was presented by the present Bespcmdents 
against the order of Mr. Finrif on the ground (among others) that 
it was illegal on the face of it in giving a rate of interest pro- 
hibited by law. On this appeal the GommissiQuer ordered that, 
Mr. Finn^s calculation of principal being adopted, the interest 
should be calculated under the terms of the deed up to Mr. 
Glynn's order of the 10th of June, 1872, and thereafter at 6 per 
cent, per annum. 

This is the judgment now appealed against, and the point 
mainly relied upon is, that the appeal being qjit of time, the Com*- 
missioner had no jurisdiction to entertain it. The Commissioner 
was aware of the difficulty in the way of his hearing the appeal 
raised by the limitation of appeals prescribed by the 10th section 
of the Oudh TcdooJcdars Belief Act, and appeared to think that 
sect. 333 of Act VIII. of 1859 might apply to the case, in which 
view their Lordships cannot concur. He proceeded to dwell on 
the exceptional nature of the case, on the fact of the Respondent 
being a minor and incapable of exercising his right to appeal, 
except through the manager, who himself made the order, and 
could scarcely be expected to appeal against it — a state of things 
which tha Act does not seem to contemplate — he referred to the 
action of the Chief Commissioner, who objected to the allowance 
of interest beyond the lawful rate, practically setting aside Mr. 
Finn's order, and he might have referred to the appeal of the now 
Appellants against the order of the 8th of June, 1874, whereby 
they desired an adjudication on practically the same question as 
that raised in the appeal before him, expressly with the object of 
getting rid of the deadlock occasioned by the conflicting decisions 
in Ovdh by an appeal to Her Majesty in Council. He finally came 
to the conclusion that he had power to amend so much of the 
order as was manifestly at variance with the law. Their Lord- 
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ships, although the case is not free from difficulty, are not so J. 0. 
clearly satisfied that under the exceptional legislation with which 1878 
they have to deal, and the exceptional circumstances of this case, EAjmtoAs 
the Commissioner had not this power to deal with the order of his 
subordinate officer, as to feel themselves driven to a decision the 
eflfect of which would be to reverse an order which appears to them, 
except in one particular, just and proper, and to set up another 
which, if acted upon, would practically repeal the 8th rule made 
under the Oudh Talookdars Relief Aet The particular referred to is 
that the order directs the 6 per cent, interest to commence from 
the 10th of Junp, 1872, the date of Mr. Glynn's memorandum ; 
whereas in their opinion that date should be the 25th of November 
following, when the gross amount then due for principal and in- 
terest was finally determined by Mr. Finn. They will therefore 
humbly advise Her Majesty that the order appealed against be 
varied so far as to direct that the amount determined by Mr. Finn 
on the 25th of November, 1872, to be due should be adopted, and 
that subsequent interest should be allowed thereon at the rate of 
6 per cent per annum. There will be no costs of this appeal. 

Agent for the Appellants : T. L. Wilson, 

Agent for the Respondent : The Solicitor^ India Office. 
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i.e.* THE ZEMINDAR OF PITTAPDBAM . . PiADJTirF; 



1878 



AHD 



/«^2. ,p2j, pROPBIETOES OF THE MDTTA OF ) ,, 

KOLANKA JDEFBNDANTS. 

ON APPEAL FROM THE fflGH COURT AT MADRAS. 
lijk^ ^U4u>^ ^^^ ^^ /tttitcato — Act VIII. of 1859, $, 2 — Adverse Possession. 

U^ //A^*^^^**^^ ^° * ^^ ^ recover poseeseion of certain honses and grounds appertaining 

^1% / thereto, it appeared that the property had fortoed the subject of another 

^JlJ^^ ^ /•^r gnit brought by the Plaintiff against his grandfather's widow and the De- 

>^/ ^ fendants* father and aunt in which the Plaintiff's claim to restrain the widow 

(^ ^ /f*^ ^^^ ^^^^ ^^ waste had been dismissed, no claim, however, to the property 

liU*i /t*^**" having then been made by the Plaintiff, nor any all^ation made or evidence 

j^ I offered to connect the Defendants' father therewith : — 

^ Eeldf that the decision in the former suit was not a decision in a suit 

\ . between the same parties, or parties tmder whom they claim, establishing 

the right of the Defendants in the former suit to the property in question in 

• , the present suit, and that the cause of action in the present suit was not 

[ "^ i detei;mined in the former suit. 

^ ' ' < A plea of limitation in the present suit cannot be sustained without evidence 

as to the title under which Defendants, or those under whom they claim, 

held the property in question ; whether in their own right or as trespassers, 

or under an arrangement with the Plaintiff. ^ 

^/Ult^i*^ ^k Appeal from a decreJ^of tfee High Court (July 14, 1876) con- 
finning a decree of the District Court of Oodavery (Oct. 2, 1875) 
whereby the Appellant's suit was dismissed. The decision in both 
Courts rested upon the ground that the suit was rea judicata. 

The suit was brought on the 16th of November, 1874. Its 
nature and the circumstances of the case sufficiently appear in 
their Lordships' judgment. 

The issues settled in the case were, 

1. Whether the houses and sites claimed appertain to the 
zemindary, and as such are the property of the PlaintiflF, the 
zemindar, or are the property of Defendants ; 

2. Whether this suit is barred; 

♦ Present:— ^iR James W. Colvile, Sib Babnes Peacock, and Sib Robebt 

P. COLLIEB. 
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3. Whether this suit has been properly valued ; J. 0. 

4. Whether the Plaintiff is barred under s. 2 of the CivU Pro- i878 
cedv/re Code from bringing this suit in respect of all or any of the zmrmoLi ov 
property now sued for by reason of the cause of action or any part Pittapubam 
thereof having been previously heard and determined by a Court Pboprietobs 
of competent jurisdiction in a former suit between the same parties, mutta op 
or between parties under whom they claim. Kolaota. 



J. B, Norton^ and Mayne {Eardley Norton with them), for the 
Appellants. 

The judgment of their Lordships was delivered by 
Sir Barnes Peacock :-^ 

This is an appeal in a suit brought by the Plaintiff to recover 
possession of certain houses and grounds appertaining thereto, 
situate in the fort of Pittapuram, which he claimed as part of his 
zemindary of Pittapuram. He stated in his plaint that his father, 
** Sri Raja Bow (late) Venkata Surya Bow Bahadur, and the De- 
fendants* father, Sri Bajah Bow (late) Kumara Venkata Bow 
Bahadur, were brothers, of whom the Plaintiff's father, who was 
elder, succeeded to the ancient zemindary of Pittapuram belonging 
to their father, Sri Bajah (late) Niladri Bow Bahadur ; and after 
him the Plaintiff became his successor." He further said, " As the 
Plaintiff's paternal grandmother, Sri Baja Bow (late) Bhavayyamma 
Odru, WAS a member of the Plaintiff's family, she lived in some 
of the houses within the fort of Pittapm'am belonging to the Plain- 
tiff, and had in her use some grounds appertaining to that fort ; and 
while so she died en the 11th of March, 1870. The Defendants 
retained the said houses and grounds in their possession even after 
her death, on the ground of their having occupied them with 
her until her death ; and although the Plaintiff demanded them 
to surrender them up to the Plaintiff in July, 1870, they have not 
done so yet ; and therefore the cause of action arose in that month." 

The Defendants, in their written statement, set up in defence 
that the claim was barred by the Statute of Limitations ; and, 
further, they stated that they were entitled to the property in 
dispute, and that the Plaintiff had no right to recover the same 
on the pretext that the property formed a part of his zemindary 
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J. 0. In paragraph 3 they said, " The Plaintiff brought the suit No. 4 

1878 of 1862 on the file of the late Civil Court against the Defendant's 

Zbmmdabof father, and others, for a decree establishing his right to these 

PiTTAPusAM houses and other property ; and the said suit having been dis- 

Pbopbebtobs missed, he has now again brought this suit for the said houses ; 

MuTTA OP and this suit is therefore opposed to sect. 2 of the Code of Civil 

KoLAMKA. i>rocedure." Upon that an issue was raised whether the Plaintiff 

was barred under sect. 2 of the Civil Procedure Code from 

bringing the suit by reason of the cause of action or any part 

thereof having been previously heard and determined by a Court 

of competent jurisdiction in a former suit between the same parties 

or parties under whom they claim. 

The principal question in this appeal is, whether the right to 
recover the property in suit was determined in a former suit, and 
whether, as regards that property, it was a suit between the same 
parties or parties under whom they claim. 

The former suit was brought in 1862 against the widow of 
Niladri Bow, the grandfather ot the Plaintiff, and also against 
the father of the Defendants and the sister of their father. 

The grounds were, first, that the widow had misappropriated 
certain moveable property belonging to the estate of her deceased 
husband Niladri, and had with part of the proceeds thereof pur- 
chased certain muttas described in No. 1 of the particulars annexed 
to the plaint, and had alienated the same to the co-Defendants by 
deed of gift ; secondly, that the lands described in No. 2 of the 
said particulars were sree lands to which she was entitled only for 
life by way of maintenance, but that she had executed a document 
transferring them to the co-Defendants as a gift. 

There was also another item in the particulars, No. 3, described 
as "An upstair house situated within the fort of Piitapuram 
belonging to the Plaintiff, and valued at Rs.4000, together with 
three houses attached thereto, as well as a yard and compound. 

There is no doubt as to the fact that the property mentioned in 
No. 3 is the same property as that which is now i^ought to be 
recovered. As regards the properties described as Nos. 1 and 2, 
the Plaintiff sought, amongst other things, to have the deeds of 
gift cancelled, to recover possession of No. 1, and for a prohibition 
against the alienation of property No. 2. As regards the property 
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described in No. 3, and which was sought to be recovered in the j. o. 
present suit, there was no distinct allegation of fact either in the | 1878 
plaint or in the written statement, nor anything to connect the feBjM^B of 
present Defendants' father therewith, or to disclose any claim P^ttapubam 
thereto on the part of the Plaintiff; and their Lordships have/PBOPBiBTOBs 
come to the conclusion that substantially the relief sought in MuttTof 
respect of it was, as stated by the High Court, to restrain the ^^^^^^' 
widow from acts of waste. 

As regards Nos. 1 and 2, which are not the subject of the 
present suit, they had been assigned by the widow to the co- 
Defendants, who, of course, were interested in them, and necessary 
parties to the suit ; but as regards the houses and other property 
the subject of the present suit there was no charge that she had 
ever assigned or that she intended to assign them to the co- 
Defendants, nor any allegation to shew that the co-Defendants 
had any interest whatever in them. 

As regards that portion of the property, then, to which this suit 
relates, and as to which the High Court considered the former 
suit was one to restrain waste, the widow was substantially the 
only Defendant, and her co-Defendants were no parties to the 
suit. 

No issue was raised nor any evidence offered on either side in 
respect of that part of the property, either to shew that the plain- 
tiff was entitled to an injunction or for any other purpose, and 
the Plaintiff's suit was dismissed. The High Court, on appeal, 
aflSrmed the judgment. They said: "The judgment must be 
affirmed with respect to the houses and premises described as 
No. 3, there being no evidence whatever relating to this head of 
claim." Under these circumstances their Lordships are of opinion 
that the decision in the former suit was not a decision in a suit 
between the same parties or parties under whom they claim 
establishing the right of the Defendants in the former suit to the 
property in question in the present suit, and that the cause of 
action in the present suit was not determined in the former 
suit. 

The issue as to res jiidieata, however, was not the only issue 
in the present suit; other issues were raised. The first was, 
" Whether the houses and sites claimed appertain to the zemin- 
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J. C. dary, and, as suchy are the property of the Phtintiff, the zemindar, 

1878 or are the property of the Defendants."' The Jadge of the first 

Zbmihdab of Court did not determine that issue. He said : ** I find in the 

PiTTARiBAM aflSrmative on the fourth issue" (that is, the issue as to resjudir 

Proprietors cata) ; " and with the evidence before me, under which I hold the 

OF THB 

MuTTAOF Plaintiff estopped from bringing this suit, lM30uld not but find, 
OLANKA. ^^^^ 1^ necessary to record a finding, against the Plaintiff on the 
first issue." As regards the estoppel, the same principle which 
applies to res judicata must apply to that ; the parties were not 
bound by the estoppel, inasmuch as the former suit was not sub- 
stantially, as regards the houses and property in the present suit, 
a suit between the same parties, nor was there in it a claim or a 
decision as to the right. ^ ^ * -•••* 

There was also another issue, namely, whether the suit is barred 
by limitation. As regards that issue the Judge of the first Court 
says : " To sum up, I find that the grandmother of the Defen- 
dants, and her son, and afterwards her son's sons, lived together 
in the premises now sued for as their principal place of residence, 
not only from 1835, £is stated by the Defendants, nor from 1845, 
as stated by the Plaintiff, but the grandmother and her son lived 
there from and before the death of Niladri Bow in 1828, and con- 
tinuously, with but few breaks or visits at times." There is, how- 
ever, no express finding as to the title under which the mother 
remained in possession. If the touses were part of the zemindary 
' which descended to the Plaintiff, it would be important to ascer- 
tain whether the mother remained in possession by reason of an 
agreement or other arrangement by which she was to be allowed 
to remain there for her life as her place of residence, or whether 
she ,continued there as a trespasser holding the property as in 
her own right. There has been no finding upon that point, and 
therefore it will be neceesary to have it determined. If she held 
in her own right or as a trespasser, then the Statute of Limifor 
tions would be a bar, but if she held under an arrangement by 
which she was allowed to remain there for her life, the occupation 
during her life would not be a bar to the present suit, inasmuch 
'^ as she died within the period of limitation. 
. t^\\Mi regards the first and second issues, therefore, their Lordships 
think that under all the circumstances the case ought to be 
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^manded to the High Court to determine them, and this more J. 0. 
especially as the Respondents are not present to argue the case 1878 
upon the evidence. Zbmindab of 

Under these circumstances their Lordships will humbly advise ^'^^^^^ 
Her Majesty that the finding upon the fourth issue be set aside, Pbopbietobs 

O™ jlHS 

and the deci*ee of the High Court be reversed, and that the case Mutta of ' 

be remitted to the High Coiirt to determine the first and second 

issues, and to decide the case upon the merits. 

The costs of this appeal will be taxed here, and are to be costs 
in the cause. y 

Solicitors for the Appellant : Qregory^ BowcUffes, & Bawle. 
STtJD BAZA YET HOSSEIN Km>0A& . . Defendants; j.c* . 

AND 1878 



DOOLI CHUND . . ...,^.^, . . . . Plaintifp. n<w.5,6,7,9. 
MOULVIE MAHOMED WAJID .... Defendant; 

AND 

SYUD BAZATET HOSSEIN and Others . . Plaintipbs. j^^/^^. 

ON APPEAL FROM THE HIGH COURT AT BENGAL. Vu?^^^^'^ 

Mahomedan Lavh" Dower — Alienation hy E$ir to bond fide Purchaser. |P< v^<T7j l ^ y^ . . ^ ' 

A creditor of a deceased Mahomedan whether in respect of dower or /i^ ^ ^^ ^ o^ 
otherwise cannot follow his estate into the hands of a hona fide purchaser /(• . • <VW 
for value to whom it has heen alienated by his heir-at-law, whether by sale / ^^"^ T 
or mortgage. 1%^ !§ ^4i>i^ \ 

Mtissumut Wahidunnissa Y. Mussumut Shahrat 

Such alienee is bound by any decree charging t' 

against the heir, pending at the date of alienation. 



i7 

Mtmumut Wahidunnissa v. Hfussunwt Shahrattun (1) approved. — 2£> <2/> / ' 

Such alienee is bound by any decree charging the estate passed in a suit ^2. 

J. HE first of these appeals was from an order of the High Court /^^§£^ ^.t 
passed on special appeal (May 23, 1873), which substantially 
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aflSrmed a decree of the Judge of Ch/a (March 27, 1872) in favour 
of the Bespondent, who jsued for self and as guardian of his minor 
brothers, heirs of Chreedhur LaM, the purchaser at a sale in 
execution of the mouzah in suit. 

The facts of the case are stated in the first of the two judg- 
Doo liCh und. ments of their Lordships printed below. 

The judgment of the High Court {Phea/r and Ainslie, JJ.) was 
as follows : — 

'^ This seems to be an extremely plain case. One Khorshed Ally 
a Mahomedan gentleman, died in October, 1865, leaving Najmood- 
din, his son, and three widows as his heir and heiresses. The 
three widows also had a right to dower. 

" In June, 1866, the son Najmooddin being in possession, as I 
understand, substantially of the whole of the deceased's property, 
mortgaged it under the designation, which we have heard much 
discussed, of his milkiut mokurruri, — 8 annas' share of certain 
property — to secure the repayment of a sum of money which had 
been advanced to him by the mortgagee. At that time the widows 
had not made a specific claim upon Najmooddin for their dower. 
But in the following year, namely, in 1867, they brought a suit 
against him to assert their right of dower, and they succeeded in 
getting a decree against him in that suit in June, 1867. 

" It appears to me that it is now settled by several decisions 
that the Mahomedan widow's right to dower against the estate of 
her deceased husband is generally speaking simply in the situation 
of a debt which she like any other creditor can take legal measures 
to enforce against such property of her husband as she can find in 
the hands of the heirs, or even in the hands of any other persons, 
provided these have taken as volunteers or with notice of her 
making a specific claim against that property. No doubt if she is 
herself in possession of the property she is entitled to assert a lien 
upon it in respect of her own debt against the other heirs, and to 
pay herself her own debt before she pays the debt of any one else. 
But if she is not in possession of the property, and if she is forced 
to take proceedings in order to liquidate the debt out of her 
husband's property, she is, until those proceedings have ripened 
into some act of Court against the property, simply in the position 
of an ordinary creditor. 
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'^ Thus it seems to me that in this case until the widows brought 
their suit in 1867, the deceased person's. property in the hands of 
Najmooddin was not subject to a lien or charge in favour of the 
three widows. Therefore, when Najmooddin pledged the pro- 
perty in June, 1866, so far as his own share as heir in the property 
was concerned, he was able to pass it free from all incumbrances 
to a hona fide purchaser for valuable consideration. It may be 
that the money for which an heir under such circumstances as 
these alienes his share, is taken for the purpose of discharging his 
ancestor's debt, and I do not think that the purchaser is bound to 
see to the application of the money. It is not contended here that 
the mortgagee who took by the bond of June, 1866, was hot a 
hona fide purchaser and did not give valuable consideration. He 
was therefore entitled, as I think without doubt, to the benefit of 
this mortgage to the full extent of Najmooddin's own share not- 
withstanding the subsequent proceedings which were taken by the 
widows to assert their right for dower, and which culminated in a 
decree in their favour in June, 1867. The mortgagee did take 
proceedings in 1867 to enforce and make good his charge upon 
the property upon the footing of this bond ; a decree for sale was 
made; and under that decree of sale the present Plaintiff, an 
entire stranger to all the before-mentioned proceedings, bought 
in August, 1869. 

**The result of this purchase is, I think, that the present plain- 
tiff became entitled by virtue 'of the title initiated by the bond of 
June, 1866, to as much of the property as Najinooddin himself as 
heir could pass, provided the terms of the bond extended to that 
length." 
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C. W. Araihoony for the Appellants, contended that, according 
to Mahomedan law, Najmooddin, as heir to Khorshed Ali, was not 
entitled to his share of the inheritance until his father's debts 
were satisfied. His power to alienate did not arise until the debts 
were satisfied ; otherwise the alienee took subject to the unpaid 
debts of the father. This was -a mortgage by the heir and not a 
sale, and it related to the mokurruri right of Najmooddin^ which 
he held not in his own right but benamee for his father. The 
doctrine of lis pendens applies as regards the alienation by 
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Najmooddin. Moreover, the Bespondent in any view of the case 
bought subject to the decree of the High Court of the 11th of 
June, 1868, which bound the estate, and had directed that the 
residue thereof should be divided *' when all the debts due by the 
estate of Khorshed Ali shall have been paid and satisfied." He 
referred to Maonaghten's Principles of Mahomedau Law, pp. 59, 
94, 275, 278. [Graham referred to Mvssamut Behee Bachun- v. 
Sheikh Hamid Hossein (1).] Mussam/ut Evmeeda v. Mussamv/t 
Budian (2) ; Urmopoorna Dossee v. Otmganarain Paid (3). 

Qraham contended that Qreedhur Lall, through whom the 
Bespondent claimed, purchased the right and interest of NaJ- 
mooddin, hond fide and without notice and for valuable considera- 
tion. The title of the Respondent to the right and interest of 
Najmooddin is superior to that acquired by the Appellants under 
the decree of the 11th of Juiie, 1868, or otherwise. It has been 
attempted to distinguish between a mortgage and a sale and to 
rely on the doctrine of lis pendens ; but the mortgage was prior to 
any proceedings taken by the widows. The son having possession 
of and title to the property mortgaged to the Respondent's vendor, 
and then it is contended that in consequence of what happened 
after that date the estate is charged with debt to the Appellants. 
"Whether Najmooddin held benamee or not, the mortgagee believed 
that the son had the mokurruri from his father. The Appellants 
cannot take advantage of the fraud of Khorshed to oust the 
mortgagee. Assuming that the mokurruri as a benamee trans- 
action would be set aside, then the property would become ^art of 
Khorshed' 8 estate descendible to his heirs at his death. It was com- 
petent to the heir to aliene to a lond fide alienee without paying 
the debts. Macnaghten's texts are not to the effect that dower 
constitutes a lien ; they are examined by Macpherson, J., in Mir 
Mahar Ali v. Amani (4) ; see also -Bihee Mehran v. Mussamat 
Kvhiran (5) ; Mussamat Wahiduwnissa v. Mussamut Shabraitan (6). 
A lien for dower only arises where the estate has been expressly 

(1) 14 Moore's Ind. App. Ca. 383. (4) 2 Beng. L. R. 307 ; S. C. 11 Suth. 

(2) 17 Suth. W. R. 525. W. R. 212. 

(3) 2 Suth. W. R. 296. (5) 6 Beng. L. R. 60.*^ f^f ^SM^V^ 

(6) 6 Beng. L. R. 54. /^ ^{^ X^^cj 
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hypothecated for that purpose ; see Ameeroonnissa v. Mooradoanr j. o. 
nissa (1) ; Sayad Timed All v. Mussamat Saffiham (2). Keference 1878 
was also made to Sugdm's Vendors and Purchasers [Ed. 1862] ^^ 
p. 655, to shew that by English law an alienation by the heir is 
good against specialty crediors. 
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Arathoon replied. 

The second of these appeals was from a decree of the High 
Court (April, 1874) which reversed that of the Subordinate Judge 
of Oya (June 19, 1873). The questions arising were as to which 
of the contending purchasers at auction sales of the mouzah in 
suit which also was part of Khorshed Alt's estate, held in execution 
of different decrees against the same judgment debtor, was to 
have precedence ovey the others under the circumstances stated 
in the two judgments of their Lordships printed below. 

The judgment of the High Court (Phear and Morris, JJ.) was 
as follows : — 

" The final decree made by the High Court was put into the 
form of an ordinary administration decree, and directed Naj- 
mooddin to account for the property of Khorshed Ali which was 
in his hands, and also to pay over the value in money of such 
property of Khorshed Ali which had been in his hands and which 
he had misappropriated. 

" I need hardly say that a decree of this kind directing the 
person in whose hands the property was to account for it in order 
that it might be applied to the purpose of discharging the debts 
due from Khorshed Ally was a decree against that property, and 
operative to bind it in the hands of Najmooddin, and therefore of 
any other person who took from Najmooddin with notice of the 
decree, or under such circumstances as to make him affected by 
the doctrine of lis pendens. 

" Now while these suits were pending, and after the Plaintiffs in 
these two suits had recovered the decree against the property in 
the hands of Najmooddin to the full extent of their claim, from 
the Court of first instance, namely, on the 13th of October, 1867, 
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Najmooddm affected to create a lien upon the particular property 
which is the subject of this suit, and which is part of the property 
of Khorshed All come to his hands as heir on the death of 
Khorahed Al% by a specially registered money bond made in 
favour of Abdool Aziz the son of Mahomed Wajid, the first Defen- 
dant in the present suit. After the final decree which the High 
Court made in these suits on the 11th of June, 1868, Abdool Aziz 
obtained in the summary mode provided by the late Begistration 
Act, a, money decree upon the footing of the specially registered 
bond. This was on the 4th of August, 1868. And on the 7th of 
September following he attached the property which is the subject 
of suit, and which the specially registered bond itself purported to 
bind ; and afterwards he sold the property so attached in execution 
of that decree to the Defendant No. 1, Mahomed Wajid his father. 

*' Now, it seems to be quite clear upon the facts which I have 
stated that Mahomed Wajid, the first Defendant who purchased in 
execution of the decree upon the specially registered bond, at the 
best obtained a title to the property subject to the operation and 
effect of the High Court decree of the 11th of June, 1868, upon 
that property as being part of the property which constituted the 
assets of Khorshed Ali at that time in the hands of Najmx>oddin. 
But that was a decree in an administration suit directing Naj- 
mooddin to account for that property in order that it might be 
administered by the Court to meet the claims of the Plaintiffs 
in that suit and of other creditors of Khorshed Mi. I say that 
Mahomsd Wajid at best took a title subject to thej effect of this 
decree, because if the specially registered bond be taken as the 
root of his title it disclosed the fact of the existence of these two 
suits and expressly stated that the property the subject of the 
bond was thereby pledged for the purpose of raising money to 
enable Najm^oddin to carry on the appeals in those suits; if 
not, then he obtained by his purchase only the right, title and 
interest of Najmooddin in the property whatever that might be. 

*' After the date when Mahomed Wajid purchased this property 
in the manner I have mentioned, the Plaintiff Tayyuban in execu- 
tion, as it is said, of the High Court decree which she had obtained 
in her suit, caused the, property which is the subject of this suit to 
be put up for sale. And at that sale the three principal Plaintiffs, 
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Zuhrv/rifBeffum, and Tat/yvJmnf purchased it. Now this was a sale 
which was eflFected by the Court which was charged with the duty 
of executing the decree of the High Court : and that decree, as I 
have already endeo^voured to explain, was a decree for the adminis- 
tration of the assets of Ehorshed Ali in the hands of Najmooddin 
at the time when the decree i^as passed for the purposes of there- 
with discharging his debts ; and the property which is the subject 
of suit is admittedly part of those assets. This sale, therefore, 
was an act of the Court administering those assets of Khorshed 
Alt in| respect of which the administration decree had already 
been pronounced. The effect of that sale must therefore be to 
pass such title to the property as could be given by the Court at 
the time when the decree was passed. And inasmuch as the mort- 
gage deed upon which the Defendant's claim is based was made by 
Najmooddin pending the suit in which the administration decree 
against him was made, the Court could at the time when the 
decree was passed give a title free of that incumbrance, whatever 
the incumbrance in itself might otherwise be worth. 

*.* And Mahomed Wajid cannot even claim the benefit of this 
incumbrance, such as it may be, because the summary decree in 
execution of which he made his purchase could not affect the 
property pledged, and all he could obtain under his purchase was 
the right and interest of Najmooddin as it stood at the time of 
the execution sale, i.e., at a time when the High Court administra- 
tion decree had been passed against him. 

" It thus seems to ba clear that the Plaintiffs have got a title 
to the property in suit which is prior to the title, if any, which 
the Defendants have set up ; and therefore they are entitled to 
recover. 

" It has been argued before us that when Mtmamat Tayyvhan 
took out the execution under which the sale to the Plaintiffs was 
effected, she was not probably entitled to do so according to the 
terms of the High Court decree ; also that in carrying into effect 
the administration decree the assets ought to have been marshalled 
in such a way as would have left the property now in suit unsold. 
But these objections cannot be entertained in this suit. The 
Defendant had the opportunity of putting them forward in the 
execution proceedings of the administration suit, and we under- 
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stand that he did so without saccess. And no ground has been 
suggested as between the present Plaintiffs and the Defendant 
Mahomed Wajid, upon which it would be inequitable that the 
Plaintiffs should be allowed to assert their title," 

Leithy Q.C., and Doyne, for the Appellant, contended that the 
Plaintiffs' suits were, so far as their claims for dower were con- 
cerned, ordinary creditors' suits, and did not prevent Najmooddin, 
who was in possession during their pendency, from dealing as he 
did bondjide with his own interest in his father's estate. In other 
words, lis pendens merely would not operate against the validity of 
the mortgage. [Sir Montague E. Smith: — The effect of lis 
pendens is that, pending litigation, the party shall not alienate : 
see Metcalfe v. Pulvertoft (1).] Refenmce was then made to 
Campbell v. Delaney (2) ; Shah Enaet Hossain v. Syvd Bumzan (3). 
The Respondents could not in equity seek to oust one who was in 
legal possession, without shewing that their claim could not be 
satisfied out of other portions of the estate. [Sib Montague E. 
Smith :— If this objection had been taken in the Courts below it 
could have been dealt with.] It was for the Eespondents to 
prove their case and shew that they were entitled to follow the 
property in suit. 

It is said that there were certain prohibitory orders in force at 
the time of the mortgage. The Appellants, however, contend that 
the only possible proceeding that can be specifically relied on by 
the Respondents is the order made under sect 92 of Act VIII. of 
1859, and the attachment made in September, 1868, both of which 
were prior to the mortgage : see IJohoo Sahoo v. Bamehvrn Boy (4). 

Arathoon, for the Respondents, was not called upon. 

The judgment of their Lordships was delivered by 

Sib Barnes Peacock : — 

The first of these appeals is from an order of a Division Bench 
of the High Court of Calcutta, passed on special appeal. The 
order is dated the 23rd of May, 1873, and modified an order of 

(1) 2 Y. «& B. 200. (3) 10 Suth. W. R. 216. 

(2) Marshall's Rep. 509. (4) 11 Suth. W. R. 517. 
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the Judge of zillah %a, dated the 27th of March, 1872, which 
last-mentioned order reversed that of the subordinate. Judge, 
dated the 29th of July, 1871, and made in the Appellant's favour. 

The suit was instituted by the Respondents to establish their 
titles as purchasers in execution of a decree obtained by them 
against Najmooddin of 14 annas of mouzah Bhojepore in mehal 
Bewai Taturia, in zillah Qya^ and to recover possession thereof. 

The suit was brought under these circumstances: Khorshed 
Aly,. a Mahomedan of the Soonee sect, died in October, 1865. He 
left three widows, Mussamat Zohrwn^ Mussamat Begvm, and Mus- 
samat Tayyubarv. He also left a son named Najmooddin, who it 
was contended was not the legitimate son of his father (but whose 
title has since been establ^hed in the suit), and a sister. 

The son's title havin^been established as the legitimate son 
and heir of his father, the three widows became entitled under the 
Mahomedan law as sharers to one-eighth of the estate of their 
deceased hjasband, and the son Najmooddin to seventh-eighths of 
the estate. The son claimed the whole property under a mokur- 
ruri which he alleged had been granted to him by his father on 
the 16th of March, 1862. The widows claimed large sums of 
money on account of dower;' but on the 13th of June, 18^6, 
before any proceedings had been taken by the widows to recover 
their dower, Najmooddin, the son, executed a mortgage bond in 
favour of Situl Persad for Rs.4890. The bond was dated the 
13th of June, 1866, and was as follows :— " Whereas Rs.l295, 
under a bond dated the 14th of February, 1866, a.d., Es. 1000, 
the principal amount under a registered bond, dated the 18th of 
May, idem, and Rs.ll8. 4a., the interest on the aforesaid two bonds, 
in all Rs 2413. 4a., are justly due to Bahoo Sitvl Persad, son of 
Bahoo Ajoodhai Lai *mahajun' (bankef), by caste an Agurwala, 
inhabitant of Kusha Sahelgimge, pergunnah and zillah Gya, from 
me the declarant ; and at present having taken R8.2386. 12a. in 
cash for payment of the rents of the mouzahs held in lease and 
mokurrui* from the Ranis, the wives of Bajah Modh Narain 
Sing,'* — referring to a mokurruri held by the father himself, as 
to a portion of the estate, — " hence cancelling the former bonds, I 
execute this bond for Rs.4800, and declare and give in writing, 
that I shall repay the said amount, principal, with interest at two 
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per cent, per mens^n, iu full on the 30th of Magh, 1274" corre* 
sponding with 1867 — '^ to the Baboo af^esaid. As a guanaatee for 
the payment of the amount in qneatkm, I mortgage 8 annas of 
the entire 16 annas of mebal Bewai Taturia, pergunnah Muhairy 
zUlah Oya, which I have as my property, and mdkarruri in my 
possession and holding up to the date of the execution of this 
deed. As long as the amonnt in question^ prindpal with interest^ 
is not repaid, I or my heirs shall not trans£^ the same by sale, 
conditional sale, gift^ or mortgage, or convey it in any other way 
to anybody else. Should I and Uiey do so, the same will be null 
and void." Then at the end of the bond, ** For the further sati&- 
fection of the banker ;" — that is, of Siiul^ — ** I have kept a mokur- 
ruri pottah, dated the 16th of March, 1862, ajd., of the mehal 
mortgaged in this bond by the banker," meaning that he had 
deposited with the banker the mokurruri under which he claimed 
to hold the whole estate from his father. 

Some question has arisen upon the construction of this bond, 
whether it was merely a mortgage of the mokurruri which ha 
alleged to have held from his fether, or whether it was a mortgage 
i)f his estate so far as he could charge it. 

Their Lordships are of opinion that the mortgage operated to 
transfer his interest in the estate and not merely the mokurruri 
which he alleged had been granted to him by his father. It is 
important to determine this question, because in a subsequent 
proceeding, to which advertence will presently be made, the 
mokurruri alleged to have been granted to him by his father was 
held to have been made merely benamee for the benefit of the 
father. The mortgage was oa the 13th of June, 1866. At that 
time, if Najmooddin were the legitimate son of the deceased, 
-^and it has now been decided that he was, — he had the right to 
convey his own share of the inheritance, and was able to pass a 
good title to the alienee, notwithstanding any debts which might 
be due from his deceased &ther. 0^ 

For that position the 6th Bengal Law Beports, p. 64, was cited 
as an authority. In that case the share of an heir was seized and 
sold in execution of a decree against the heir in his individual and 
not in his representative capacity, and it was held that the pur- 
chaser had a right to hold the property against a creditor of the 
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ancestor who had obtained a decree for her debt before the seizure 
in execntion. In that case the creditor was the widow of a deceased 
Mahomedan, and her claim was in respect of dower. The principle 
of that case is applicable to the present, and the ruling is quite in 
accordance with the English law applicable to heirs and devisees 
as to real estate, and to executors as regards personalty. In 
8ugden on Vendors and Purchasers, p. 655, the edition of 1862, it 
is laid down that, ** although an heir-at-law is bound by specialty 
debts in respect of lands descended, yet a purchaser of those lands, 
without notice of any debts, was never holden to be subject to 
them." In WiUiams on Executors, at p. 872, a similar rule of law 
is laid down with regard to executors. It is said, " It is a general 
rule of law and equity that an executor or administrator has an 
absolute power of disposal over the whole personal effects of his 
testator or intestate, and that they cannot be followed by creditors 
into the hands of the alienee. The principle is, that the executor 
or administrator in many instances must sell in order to perform 
his duty in paying debts, &c., and no one would deal with an 
executor or administrator if liable afterwards to be called to 
account." 

In the present case, in the course of the argument a distinction 
was attempted to be drawn by the learned counsel for the Appel- 
lant between an absolute sale and a mortgage ; but it appears to 
'their Lordships that there is no valid distinction in this respect. 
An executor may very properly mortgage a portion of the assets 
of his testator for the purpose of raising money to pay debts, and 
in many cases it may be very beneficial to the estate that such a 
course should be adopted. 

In WiUiaim on Executors, p. 873, it is said, " As an executor 
may absolutely dispose of the testator's assets for the general pur- 
poses of the will, there seems no good reason why, in the exercise 
of a sound discretion, and presuming the language of the will does 
not peremptorily require an absolute sale, the executor may not 
raise the money required by a partial sale or mortgage of the 
assets.'' 

In Campbell v. Ddaney (1) : '' The heirs of a deceased Mahomedan 

mortgaged some property of their ancestor. After the mortgage 

(1) MarshaU's Rep. 509. 
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a judgment creditor, in respect of a debt due from the estate of 
their ancestor, attached and sold the mortgaged property iu 
execution of his decree. Held, that the sale was subject to the 
mortgage." 

Their Lordships entirely concur in the view of the law which 
was laid down in the case cited from the 6th Bengal Law Beports, 
and the other authorities cited, and are of opinion that a creditor 
of a deceased Mahomedan cannot follow his estate into the hands 
of a bandjide purchaser for value to whom it has been alienated by 
his heir-at-law. 

That being the law, it is necessary now to refer to what took 
place. 

After the mortgage bond had been executed by Najmooddin, two 
of the widows, viz., MmaamcU Zohrun and Mussamat Beffum, insti- 
tuted a suit against Najmooddin^ and also against the sister of the 
deceased, who would have been entitled as an heir of the deceased 
in case Najmooddin was not a legitimate son. They sued to set 
aside the mokurruri under which the son claimed to be entitled to 
the whole estate from his father ; to declare that he was a mere 
stranger; and they prayed for an order that possession of the 
estate should be recovered by them, and that the dower which 
they claimed should be paid out of the estate. 

Lengthened proceedings took place in that suit, and ultimately 
on the 11th of June, 1868, the High Court, upon appeal by ^o;- 
mooddin against whom a decree had been made in the lower Court, 
made the following decree : '* That the Appellant is the legitimate 
son and an heir o{ Ehorshed Alif deceased; that the Appellant 
must> account for the assets of the estate of Khorahed Ali which 
have come to his hands, and that to the extent of these assets he 
is liable to pay the amount due to the Plaintiffs ZoAnm and Begum 
in respect of their dower, the said Zohrun and Begum, in respect 
of their claim, ranking pari passu with other ordinary creditors 
of the estate. When the debts due by the estate of Ehorshed Alt 
shall have been satisfied, the residue is to be divided between 
the heirs, who are Najmooddin and the three widows Zohrtm, 
Begum, and Tayyuban, in the shares to which they are by Maho- 
medan law entitled." 

After the suit had been instituted by the first twc widows. 
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Tayyuban, the other widow, brought a similar suit, and obtained a 
similar decree in the High Court Under the decrees in the suits 
by the widows executions were issued, and the share of KharshSd 
AK in the property in question, mouzah Bhojepore, was attached 
as part of the assets of their deceased husband. 

On the 26th of June, 1867, 8itul Persad sued Najmooddin on 
the mortgage bond, and obtained a decree in that suit, by which 
it was ordered that the sum' due on the bond should be reaUzed 
from the property mortgaged, and other property of the Defen- 
dant. 

The present Eespondent derived title imder a sale of the mort- 
gaged property in execution of that decree, and the High Court 
upheld his right to it. It should be remarked that several decrees 
and orders, both interlocutory and final, were made in the suits of 
the widows, and that the property in suit was attached in those 
suits long before it was attached in SitviTs suit. But their Lord- 
ships consider that this is immaterial, and that it is unnecessary 
to refer to the several proceedings in the suits of the widows, 
because they are of opinion that the bond which was executed by 
Najmoodddn to 8itul gave him a title to the estate which had been 
mortgaged by the bond before the institution of the suits by the 
widows, and that the rights of 8Uul and of those who claim under 
the sale in execution of his decree are not affected by any of the 
proceedings in the widows' suits. 

Their Lordships are of opinion that the decree of the High Court 
was correct, and they will humbly advise Her Majesty that the 
judgment and decree be aflSrmed and the appeal dismissed with 
costs. 
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The second appeal to which this judgment relates is similar to 
the preceding case instituted by Bazayet, Hossein and others against 
Dodi Chtmdf with one exception. 

The Appellant claimed under a sale in execution of a decree 
upon a mortgage bond executed by Najmooddin to Aided Aziz on 
the 13th of October, 1867. The great distinction between this 
case and the other is that in the present case the mortgage bond 
was executed pending the suits brought by the widows, whereas in 
the other case the mortgage bond was executed before the institu- 
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tion of the widows' suits. In this case the widows claim under a 
purchase in execution of the decree of the widow Tayyiiban, the 
effect of which was stated in the judgment in the other appeal. 
The High Court held that the purchaser under the decree upon 
the mortgage bond was bound by the decree of the widow, inasmuch 
as the mortgage had been executed during the pendency of the 
widow's suit. Mr. Justice Phear^ in delivering judgment, says, 
** I need hardly say that a decree of this kind, directing the person 
in whose hands the property was, to account for it in order that it 
might be applied for the purpose of discharging the debts due 
from Khorshed Al% was a decree against that property, and opera- 
tive to bind it in the hands of Najmooddin^ and therefore of any 
other person who took from Najmooddin with notice of the decree, 
or under such circumstances as to make him affected by the 
doctrine of Us pendens.'* 

^ Their Lordships agree in that view of the law, and are of opinion 
that the Appellant in this case was bound by the decree obtained 
by the widow Tayyuban, 

A question was raised in the course of the argument as to whether 
the decree of the High Court warranted the execution which the 
widow took out ; and whether some further order of the Court was 
not necessary before execution could be issued upon it. No appli- 
cation, however, was ever made to set aside the execution upon the 
ground that it was not warranted by the decree of the High Court, 
nor was any point of this kind taken in the Lower Court. Under 
these circumstances their Lordships are of opinion that that point 
cannot now be taken. 

They, therefore, hold that Ahdool Aziz and all persons claiming 
under him, or under the sale in execution of the decree upon his 
bond, were bound by the decree of the High Court in the suit 
instituted by the widows before the bond was executed. 

Under those circumstances they will humbly advise Her Majesty 
to afiBrm the decision of the High Court and to dismiss this appeal 
with costs. 



Solicitor for 8yvd Bayazet Eossein: T. L. Wilson. 

Solicitors for DooU Chwnd : Waikins <& Lattey. 

Solicitors for Moulvie Mahomed Wajid : Barrow & Barton. 
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The MAHAEAJAH OP BULRAMPUB . . Defendant; J.C» 

AND 1878 

UMAN PAL SINGH and GANESH SINGH. Plaintiffs. iCTo. 

ON APPEAL PROM THE COURT OP THE jrUDICfAL COMMISSIONER iA^^^^Jk^ 

OP OUDH. 

Act XXVL of 1866— Sub-Settlemmt—'* Holding under Contract.'' 

£a£c 

Under-tenures held under contract, or under any arrangeinentB from 
which a contract may be inferred, are within the definition of si^-proprietai^ Ufl/tJt^ ^ff^ S^<f 
rights given in the rules annexed to Act XXVI. of 18^, and their holders /v^ # /y / ^ 
are entitled to a sub-settlement. * //^//^J^J 

Appeal from a decree of the Judicial Commissioner of Oudih 
(Feb. 12, 1875) affirming a decree of the Court of the Fyzdhad 
Dirision of Oudh (Oct. 27, 1874), which had dismissed an appeal 
preferred by the Appellant against the order of the Settlement 
Offifcer of Oonda (June 13, 1874), and modified an order in favour 
of the Eespondents on a cross appeal filed by them. 

The question decided in this appeal was whether the Eespon- 
dents were, under the rules scheduled to Act XXVI. of 1876, 
entitled to a sub-settlement for certain villages in respect of under- 
proprietary rights held under the Appellant The nature of the 
case sufficiently appears in the judgment -of their Lordships. 

Cowkf Q*C., and Qfrnkdni^ £of the Appellant. 

The Bespondent did not appear. 

The judgment of their Lordships wa9 delivered by 
Sib Mont agfob E. Smith :— 

In this case the Settlement officer has found that the Bespon- 
dents are entitled to a sub-settlement for certain villages in 
respect of under-proprietary rights held under the Maharajah of 

* Present: — ^SiB James W. Golvilb, Sir BAitNES Fbtaoook, Bir Moktaoxtb 
E. SioTH, and Sir Robbbt F. Collier. 
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J. a Bidrampwr. The Commissioner of Fyzoihad has coafirmed that 

1878 finding ; and upon appeal to the Judicial Commissioner, he saw 

Thb • no reason to disturb it. 
Mah^ah rpij^ question turns upon the construction of Act XXVI. of 1866, 
BuLRAMPUB and the rules, which have the effect of legislative rules, scheduled 
UiTA^ Pal in that Act. 
GANsm^ I^ appears that the Raj of Bulrampwr is a large and ancient 

SraoH. estate, and that these Bespondents have held the villages — a part 
of that large Eaj — for a very considerable period of time. The 
documentary evidence shews that they have been in possession 
from at least as early as the year 1771. Mr. (Jowie admits that 
they held as sub-tenants ; that there was an under-tenure under 
which they legally held the villages; and the only question is 
whether they held so as to bring their under-tenures within the 
definition of sub-proprietary rights given in the rules annexed to 
Act XXVL of 1866. 

The rules are not very clearly worded, but they seem sufficiently 
clear to enable a plain decision to be given in this case. Bule 2 
says, *' To entitle a claimant to obtain a sub-settlement he must 
shew that he possesses an under-proprietary right in the lands of 
which the sub-settlement is claimed, and that such right has been 
kept alive over the whole area claimed within the period of limi- 
tation." It is not necessary to inquire what " the period of limita- 
tion" means, for no question of limitation arises. The important 
part of Rule No. 2 is, ** He must also shew that he, either by 
himself or by some other person or persons from whom he has 
inherited, has by virtue of his under-proprietary right, and not 
merely through privilege granted on account of service or by 
favour of the talookdar, held such lands under contract (pucka) 
with some degree of continuousness since the village came into 
the talooka." ^^ Some degree of continuousness " is a vague phrase, 
but No. 3 supplies a definition of it. Eule No. 3 is, " The words 
*with some degree of continuousness' will be interpreted as 
follows : If the village was included in the talooka before the 13th 
of February, 1836 " — tod this village falls within that category — 
^'the lease must have been held for not less than twelve years 
between that date and the annexation of the province." Un- 
doubtedly, if there was a holding under contract in this case, the 
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necessary degree of continuousness has been satisfied; and the J. C. 
only question is, whether or no there was sufficient evidence that 1878 
these lands were held " under contract (pucka)." .^c^ 

Mr. Cotuie has referred to some of the documentary evidence Maharajah 
which appears to shew that they were held under what are called Bulbampur 
leases. The Settlement Officer has found that that holding was, Uman Pal 
within the meaning of these rules, a holding under contract. Their g^^bsh'^ 
Lordships think, supposing the evidence supports his finding as to 
the lease, and being confirmed by the Commissioner they are not 
disposed to look too narrowly at the facts, that in point of law the 
decision is correct. The terms " holding under contract " embrace 
any holding under arrangements from which a contract may be 
inferred. Then the Settlement Officer has found that the land 
was not granted "on account of service or by favour of the 
talookdar." 

Their Lordships having looked at the judgments of the Settle- 
ment Officer and of the Commissioner of Fyzabad, have observed 
that both those officers took very considerable pains to arrive 
at a correct conclusion in this case ; and their Lordships see no 
reason whatever to suppose that they have not come to a correct 
decbion. 

Their Lordships will therefore humbly advise Her Majesty to 
affirm the decrees appealed from, and to dismiss this appeal. 

Solicitors for the Appellant : WcUkins & Ldtiey. 
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J.O.* JOY NARAIN GIRI Plaintipf; 

1878 AND 

3r^9. GRISH CHUNDER MTTI Defbndakt. 

AND , 

JOY NARAIN GIRI Defendant; 

AND 

\. ^ GRISH CHUNDER MYTI Plaintiff. 

I tr^/U-^ ON APPEAL FROM THE HIGH COURT OP BENGAL. 

Mitakshara Law — Partition. 



J^Jli^ ^ AlthoTigli a suit does not actually in terms seek a partition, yet if it 

^ indicates a distinct intention, and the decree gives effect thereto, of obtaining 

/ (/fL I^VCp^^O^ a separation in estate, such decree effects a partition, at least as regards the 
'^ liiAv^^A^ joint title. 

Appovier v. Bama Sutiba Aiyan (1) approved. 

^i^'l^ xHIS was a consolidated appeal from a judgment (April 25^ 

1876) of the High Gourt, and two decrees based thereon, dis- 

liiMc^f^^yi missing appeals against a judgment of the Court of District 

Ui l^uAi ^ Midnapoor (July 29, 1874X which dismissed the Appellant's suit 

/ /I Z 1 islA il^ ^^^^ costs, and against a judgment of the same Court (July 27, 

jOs 1874), which permitted execution of an order of Her Majesty in 

P ''^ Council, made in a suit wherein one Shibpershad Oiri was 

Plaintiff and the Appellant was Defendant. 

On the 6th of March, 1866, one Shtbpershad Qiri sued the 
Appellant for the recovery of possession with mesne profits of a 
Cl^ moiety of certain properties which he alleged were the joint and 

I Jliu LXij^l^it ancestral estate of himself and the Appellant, having be«i 
acquired by their grandfather, ^Nimd Kishore Qiri, from whom 
they had descended to them, and from which he asserted he had 
been ousted by the Appellant. The plaint filed in the suit con- 
tained no prayer for partition. The decree awarded possession of 

* Present: — Sie James W. Colvile, Sib Babnes Peacock, Sm MoiirrAauE 
E. Smith, and Sib Robebt P. Collieb. 

(1) 11 Moore's Ind. Ap. Ca. 75; $ ^ ^ \Z 
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one moiety of the' estate to Shibpershad Oiri, with mesne profits. j.x). 
It contained no direction for the partition of the estate. It was 1878 
aflSrmed by the High Court, and subsequently by the Privy joy nIrain 
Council. ^»i 

V, 

Fending the appeal to the Friyy Council Shibfershad died, and (^bish 
the Appellant applied that his widow should be substituted for myti. 
him on the record, stating that she represented the estate of the jqy nIbain 
deceased by right of heirship. The High Court, however, sub- ^™ 
stituted the Kespondent, who claimed to be entitled under Shiih Grish 
pershad^s will. After the dismissal of the appeal to the Privy mtoi. 
Council the Eespondent endeavoured to execute the decree, and **"" 
to oust the Appellant from one moiety of the estate. 

Subsequently, on the 18th of July, 1873, the Appellant filed 
his plaint against the Kespondent, Qrish Chtmder, who claimed 
under the said will, Taramoni Dosi, the widow of Shibpershad, and 
also against the daughter and mother of Shibpershad, alleging that 
there had been no partition of the estate and effects, and that the 
will under which Grish Chtmder claimed had never been executed, 
and was inoperative even if it had been executed. He prayed that 
it might be set aside, and that he might be declared heir by sur- 
vivorship to the moiety of the ancestral estate, and for possession ; 
and in the event of a separation in estate being held to have 
taken place between himself and Shibpershad CUri, he might be 
appointed manager. 

On the 29th of July, 1874, the Judge decided that Shibpershad 
did separate his property from that of Joy Narain. 

On the 27th of July, 1874, the Judge ordered in the execution 
proceedings that the Kespondent be allowed to proceed in execu- 
tion of the decree made in ShibpershacPs suit, holding that he 
fully represented the original decree holder. 

Appeals were presented to the High Court against the decree 
of the 29th of July and the order of the 27th of July ; and both 
were dismissed with costs. 

'C(yum, Q.C., and Oraham, for the Appellant, contended that 
there was no intention on the part of Shibpershad CHri to effect a 
separation from the Appellant ; and even if he had such inten- 
tion, howsoever manifested, it did not under Mitakshara law 
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J. 0. oonstitate or effect legal separation in .estate.- .* The decree in 
1878 Shibper shades suit contained no direction for the partition of the 

JoyNarain ©**tftte, and would have been folly satisfied by the putting of 
^^" Shibpershad into possession jointly with the Appellant, and the 
Gbish payment of the mesne profits awarded to him thereby. Keference 
Mtm. was made to Appovier v. Bama Svhba Aiyan (1), which overruled 

JotTJIrain Sadamoo Koer v. Wazeer Singh (2) ; Sheo Dyal Tewaree v. Indoo- 
^^ nath Tewaree (3) ; Mussumat VcUo Koer v. Bowshun Singh (4) ; 
Grish Debee Pershad v. Phool Koeree (5); In re Musmmut Phvljhari 

Ghukdeb XT -,.N 

Mtti. Koer (b). • 

The Respondent did not appear. 

The judgment of their Lordships was delivered by 
Sib Robert P. Collieb: — 

The facts necessary to the understanding of this case are as 
follows : 

Joy Narain Oiri and Shibpershad Giri were grandsons of Ntmd 
Kishore Oiri ; they were joint in estate, and between them had 
the whole interest in the estate inherited from their grandfather. 
Shihpershad GUri, in consequence of his cousin Joy Narain refus- 
ing to allow him any participation in this joint estate, left the 
house in which they had jointly resided, went to reside with the 
husband of his sister, and had to maintain himself for some time 
by moneys which he borrowed. Under these circumstances he 
brought an action against Joy Narain, in which he alleged that 
Joy Narain had expelled him from the joint family, and that he 
sued to recover possession of his eight annas share of all the joint 
properties, both real and personal, with m.esne profits and interest 
from the date of dispossession. In that suit he obtained a decree 
the material part of which is in these terms, " The Court orders 
that the half of the various properties which, as stated above, are 
in the possession of J(yy Narain be decreed to the Plaintiff; that 
the date of separation from commensality is to be reckoned from 
the month ftf SysacJ^ ^^ *i^® y^ar 1272, and that from that date to 

(1) 11 Moore's Ind.Xp. Ca. 75, 98. (4) 8 Suth. W. R. 82. 

(2) 5 Suth. W. R. 78. (5) 12 Suth. W. R. 5i0'^n^fl3^i£ 

(3) 9 Suth. W. R. 61. (6) 12 Beng. L. R. 885. 
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the date of obtaining poasession he is to get the mesne proBts of J. C. 
the immoveable properties according to what will be ascertained 1878 
in execution of decree; that with regard to the household joy'nabain 
chattels, &c., the Plaintiflf is to obtain half of what the Defendant ^^"' 
has. admitted; that the Plaintiff is to obtain hnlf of the proceeds Gmaa 
of the pledged properties which are sold for the realization of the Myti, 
government rent, as well as half of the amounts of the decrees j^y Nauaim 
realized from the month of By sack, 1272; that the Plaintiff is to ^^ 
obtain half of the proceeds of 12 solees and 4 bissees of paddy at Gbisu 
the rate of Bs.26 per bissee, and that he is to obtain half of all the mttu 
properties mentioned in the said decree." 

From that decree of the Subordinate Court there was an appeal 
to the High Court of CdlcvUa^ which confirmed the decree. After 
the confirmation of that decree by the High Court, and pending 
an appeal by Joy Narain to Her Majesty in Council, Shibpershad 
Oiri died ; and thereupon Joy Narain applied for his widow to be 
substituted for him in the suit as Respondent in the appeal. The 
Courts in India, however, gave effect to a will — which had been 
made by Shibpershad Giri some short time probably before his 
death, in which he gave all his property to Grish Chwnder Myti, 
the son of his sister — and made Myti the Respondent. The appeal 
came on in 1873 btjfore Her Majesty in Council, whereupon Her 
Majesty, by the advice of this Boai'd, aflSrmed the decree of the 
High Court of CalciUia, 'Upon this, Joy Narain commenced the 
present suit, in which in effect he alleges that he and Shibpershad 
Oiri having been joint in estate, and there having been no separa- 
tion between them, the decree enured for his benefit, and that he, 
as the heir of Shibpershad Oiri, was entitled to the whole of the 
joint property ; there was also an alternative prayer that if that 
were not so he might be appointed as manager ; and he sought, 
among other things, to set aside the will of Shibpershad Oiri. 
Pending* this present suit, Orish Chunder Myti, who, as substituted 
Respondent, had obtained the judgment of this Board affirming 
the decree in the previous suit, applied for the execution of that 
decree in 1874 ; whereupon Joy Narain objected upon the ground 
which he raises in this suit, namely, that the former suit really 
enured for his benefit, and that Orish Chunder Myti took no right 
under it ; he also alleged, among other objections, the pendency 
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J. G. of the suit which he had akeady brought. The Courts in India 

1878 allowed Orish Ghunder Myti to execate the decree ; and the second 

Jot Narain appeal, which we have now before ns, is from the High Court 

^^' allowing the execution of that decree. 

Gbibh It appears manifest from this statement of the case that the 

Chdndkb 
Mttl questions in both appeals are substantially the same. The real 

Joy NARAiir question in the cause is, whether there was a separation of estate 

^^^ between Joy Narain and Shibpershad Qiri. 

Gbibh Their Lordships regard the conduct of Shibpershad Oiri^ when 

Mtti.^ he left the house in which both he and Joy Narain Qiri lived, and 

withdrew himself from commensality with his cousin, as indicating 

a fixed determination hencef(M*ward to live separately from his 

cousin, and they treat the fact of his borrowing money for his 

separate maintenance — as well as his making a will — as indicating, 

at all events, that he himself considered that a separation had 

taken place. His plaint indicates that he accepts what he terms 

the expulsion of his cousin from the joint fatnily, and claims- the 

share to which he would be entitled after that expulsion, and after 

a separation. But further, it appears to their Lordships that the 

decree which has been read is in effect to give to Shibpershad Giri 

a separate share of the property of the grandfather. It gives him 

in terms possession of the 8 annas which he claimed of the real 

^.^ ,^ . estate; it gives him me^ie profits from the day of the alleged 

1^ separation, — that is, from the time when he left the house in which 

he had been living with his cousin, — and it gives him also a half 

of the personal property. That being so, their Lordships are of 

^ ^ «, opinion that although the suit is not actually in terms for a parti- 

'\:^r ,. ^^^f 1^^ ^^^^ *^® decree does effect a partition, at all events, of 

N*-^ ^ '- rights which is effectual to destroy the joint estate under the 

doctrine laid down in the case which has be^n quoted of Appovier 

V. Bama Subba Aiyan (1). v - \ 

^ < -■■ Their Lordships think it necessary to say that they do not regard 

H»t . their decision in this C6we as conflicting with a case which has been 

^A ^lled to their attention of Lebee Pershad v. . Phool Koeree (2). 

The suit in that case is described by Mr. Justice Kemp as a suit 

by Dehee Pershad for a declaration of his right to a share in the 

estate of his grandfather Deen Dyed. Such a suit would not be 

(1) 11. Moore's Ind. Ap^ Ca. 75. (2) 12 Suth. W. R. SlO. 
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I 

bicoDsistent with an intention on the part of Deiee Pershad to J. a 

pbtam a declaration of his being entitled to a joint interest in a 1878 

joint estate; but here, for reasons already gi?en, their Lordships joyNaLin 

jregard the plaint as of a totally different character, indicating a ^^ 

bistinct intention, to which effect is given by the judgment^ of Giobr 

JDbtaining a separation of estate, and as regards both the real and Mttl 

j)ersonal property. ^ JotNabaw 

For these reasons their Lordships are of opinion that the decree ^^ 

of the High Court is right, and they will humbly advise Her <Jm8h 

Majesty that that judgment be afiSrmed, and that both appeals be Mtti. 

dismissed, ^^ 



/^ 



Solicitors for the Appellant : Watkins & Lattey. 

j fof^^rx^c:^ ^^i^ /^^ 2jUl 6p 

I SAHIBZADA ZEINULABDIN KHAN . . Defendant; J. 0/ 

1 AND 



VlSu^Cj 



1878 



SAHIBZADA AHMED RAZA KHAN, and) JVa,;.2i,22. 

^ > Plaintiffs. — 

Othebs ^. . . . j 

0^ APPEAL FROM THE HIGH COURT AT ALLAHABAD. /lAtuUu 2^ 

Act VIIL of 1859, sect, 119 — Right of Appeal from Decree obtained ex parte, -» Z' /**• 0^S 

In sect. 119 of Act VIIL of 1859, the words " no appeal shall lie from a ^ %C*M Si^/La 
judgment passed ex parte against a Defendant who has not appeared," relate ^ iW^^'^Bwifli 
to the case of a Defendant who has not appeared at all in the suit, and not to 
a Defendant who has once appeared, but who fails to appear on a day to A^j^A/f i 
which the cause has been adjourned. f^ 

Appeal from a decree of the High Court (August 26,1875) "^^^ " -^4 
which dismissed an appeal from an order of the subordinate i ^^-7^ 

Judge of Moradahad (April 8, 1874). ^^ 

The ground of such dismissal was that the last mentioned order^ >i .^i i^ . ^^ 
having been obtained ex parte, no appeal lay to the High Court, 
and that the Appellant's remedy was to follow the procedure pre- 
scribed by sect. 119 of the Civil Procedure Code* }Au^^*^ 

♦ .awc««^'— Sir James W. ColVIlBj Sib Babnbs Peacock, Sib Montague '^'^^ ^ 2^ 

E. aftWHj^id SlE ROBEET P. COLLIEB. ' 
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J. 0. The judgment, of the High Court was as follows : — 

1878 « The suit was instituted on the 14th of September, 1872, and 



Sahibzada after much delay, owing to the residence of both parties in foreign 

Khan territory, the hearing was, at the request of the pleaders of both 

Sahibzada P^riiies, adjourned for the 5th of January, 1873, issues were framed, 

Ahmbd Raza aij(j October the 28th fixed for the hearing ; the suit was not called 
Kuan. ° 
on that date, but on the 7th of November, 1873. It was again 

adjourned at the like request to the 2nd of February, and sub- 

, sequently to the 8th of April. On the 6^ of April the Defendant 

Appiellant submitted a petition praying for a further adjournment, 

on the plea that his pleader had gone to Calcutta to consult the 

Advocate-General, and could not return in time. This petition 

was not presented by a pleader nor by any duly authorized agent, 

and was rejected. On the 7th of April the Defendant's pleader 

telegraphed to the Subordinate Judge, requesting bim to postpone 

the hearing. The Subordinate Judge refused to consider this 

irregular application, and on the 8th of April the case was called 

on in due course. Although the Defendant had an agent in 

Moradahadf no other pleader than Oanesh Pershad, who was absent 

in Calcutta^ was appointed, and the Defendant appearing neither 

in person nor by pleader, on the 8th of April the case was heard 

and decided ex parte under the provisions of sects. 147 and 111. 

The Appellant subsequently took the proper step of applying to 

the Subordinate Judge, under sect. 119, for an order to set aside 

the judgment, but unfortunately he did not proceed with that 

^ application, and it was struck oflf for default, the Appellant being 
advised by his counsel to proceed by way of appeal. He is met 
by the objection that the appeal does not lie, as the judgment 
was passed ex parte. The Appellant's counsel urges that the case 
was not heard by the Subordinate Judge ex parte under sect. Ill, 
that the default of the Appellant'^ was such a default as is contem- 

**«-«» plated in sect. 145, and not such a default as is contemplated in 
sect. 147. It appears clear to us that the former section applies 
where the parties appear, but either of them fails to proceed with 
the case, while sect. 147 applies to cases like the present, in which 
at an adjourned hearing a party failed to appear. If the Judge 
heard the suit at all in the absence of the Appellant, he could only 
do so under the provisions of sect. 111. Having the option of 
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proceeding with tha hearing, or again adjourning the case, he pro- J. 0. 
ceeded to hear and determine it. 1878 

"Then it is contended tliat the Appellant was entitled to proceed SAHrazADA 
eithef by way of appeal or by an application under sect. 119, and ZBmrLABDiN 
Kali Churn Dutt v. Modhoo ISoodun Ohose (1) is relied on, but «. 
that ruling has not apparently been followed in AdministrcUor AhmedRaza 
Oeneral of Bengal v. Lala Dyciram Doss (2), and in Purus Bam ^^^ ' 
V. Jyuniee Pershad (3) it has been held that no appeal lies. 

** The omission to follow the pkxiedure required by sect. 119 
has deprived the Appellant of all remedy. The appeal must ^ 

therefore be dismissed with costs."^ 

Leithy Q.C., and Arathoon, for the Appellant, contended that 
sect. 119 of Act VIII. of 1859 only applied to cases where the 
Defendant had entered no appearance in the suit at all: see 
MacphenorCs Civil Procedure, p. 126: c [Sir James W. Colvilb 
referred to sect. 147.] There is a sensible distinction between the 
case of a Defendant not appearing at all, and the case of his 
appearing, putting in his defence, but absenting himself from the 
final hearing. [Sir Montague E. Smith : — In the one case the 
judge may decide on default; in the other the case must be 
proved. SiR Egbert P. Collier : — It is against policy to allow 
a Defendant to lie by in the first Court, and then dispute the 
case in the second Court.] Sect. 147 does not apply, for it relates 
to preliminary hearings and adjournments from first hearings. 
Keference waj3 made to Ooluckhur v. Bishonath Oearee (4) ; Goro- 
chand Oostoami v. Baghu Mandal (5) ; Amritnath Jha v. Baboo 
Boy Dhwnpat Sing Bahadoor (6). [Sir James W. Colvile : — If 
he proceeded under sect. 148, there are two clear dt- cisions of the 
Madras High Court that sect. 119 will not apply; see notes to 
Broiighton's CiYil Procedure Code, sects. 147 and 148.] By the 
general law the Appellant has a right of appeal, and it has not been 
taken away. See Kali Churn Butt v. Mddhoo Soodtm Ohose (1). 
They distinguished the case of Administrator General of Bengal 
V* Lala Dyaram Dass (2), and admitted that Purus Bam v. Jyuniee 
Pershad (3) was against them. 

(1) 6 Suth. W. R. 86. (4) Marshairs Rep. 32, Ml /is 

(2) 6 Beng. L. R. 689. (5) 3 Beng. Law Rep. App. 121.^7 '^ <^'/^f 

(3) N. W. P. Rep. (1809), 59. (6) 8 Beng. Uw Rep. 44. (5^ />"Ml C^^t 
Vol. V. T ' *^ 
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J. 0. The judgment of their Lordships was delivered by 

!5!f Sib Barnes Peacock: — 



Zmnulabdik ^^^ question in this case is whether the first part of sect. 119 of 
^^ Act VIII. of 1859 applies to a case which has been decided under 
Sahibzada the provisions of sect. 147 of the same Act, That part of sect. 119 
Khan. is in the following words ; ** No appeal shall lie from a judgment 
passed ex parte agaiust a Defendant who has not appeared." Sect. 
119 must be read together with sects. 109, 110, and 111. Seet 109 
says : ** On the day fixed in the sammons for the Defendant to appear 
and answer, the parties shall be in attendance at the Court House in 
person or by a pleader, and the suit shall then be heard, unless the 
hearing be adjourned to a future day which shall be fixed by the 
Court." Sect. 110 says : " If on the day fixed for the Defendant to 
appear and answer, or any other day subsequent thereto to which the 
hearing of the suit may be adjourned, neither party shall appear 
either in person or by a pleader when duly called upon by the 
Court, the suit may be dismissed." There the words are " If on 
the day fixed for the Defendant to appear and answer, or any 
other day subsequent thereto to which the hearing of the .suit may 
be adjourned." Then comes sect. Ill, which says : "If the Plain- 
tiff shall appear in person f — it does not say ** on the day fixed, or 
on any subsequent day," but simply ** If the Plaintiff shall appear in 
person or by a pleader, and the Defendant shall not appear in 
person or by a pleader, and it shall be proved to the satisfaction of 
the Court that the summons was duly served, the Court shall 
proceed to hear the suit ex parte." Sects. 109 and 111, taken by 
themselves, clearly relate to the appearance of parties and to their 
non-appearance at the first hearing of the suit. The I46th and 
147th sections are enactments relating to adjournments. Sect. 147 
enacts that " If on any day to which the hearing of the suit may 
be adjourned, the parties, or either of them, shall not appear in 
person or by pleader, the Court may proceed to dispose of the 
suit in the manner specified in sect. 110, sect. Ill, or sect. 114, as 
the case may be, or may make such other order as may appear to 
be just and proper in the circumstances of the case." There isno 
enactment in that section that, in case the Court disposes of the 
suit in the manner specified in sect. Ill (the section which applies 
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to the present case), the first part of sect. 119 shall apply to such j. c. 
a judgment. Under Act VIII. of 1859, the general rule is that 187« 
an appeal lies to the lligh Court from a decision of a civil or s^hibzada 
subordinate Judge, and a Defendant ought not to be deprived of Zbii^labdik 
the right of appeal, except by express words or necessary implica- v. 

tion. Looking at all the sections together, their Lordships are of Ahmed^aza 
opinion that the words " who has not appeared," as used in sect. ^^^ 
111, mean, '^ who has not appeared at all," and do not apply to the 
case of a Defendant who has once appeared, but who fails to appear 
on a day to which the cause has been adjourned. 

There are several cases to that eflfect decided by the High Court 
in Cdleutta. MarshdWs Beports, p. 32 ; 3rd Bengal Law Reports, 
Appendix, p. 121 ; and 6th Weekly Beporter, p. 86. 

Two cases were referred to by the learned Judges who decided 
this case, — a case in 6th Bengal Law Eeports, p. 689, and one from 
the North-Western Provinces Beports of 1869, p. 59. Their 
Lordships have referred to those decisions. It appears to them 
'that the case cited from the 6th Bengal Law Eeports, p. 689, so far 
from being an authority in support of the decision of the High 
Court, is rather an authority against it. The case which is cited 
from the North-Western Provinces Eeports of 1869, p. 59, is 
certainly in conflict with the several decisions in the High Court 
at Calcutta to which reference has been made, and which in the 
opinion of their Lordships were correctly decided. 

Under these circumstances their Lordships will humbly advise 
Her Majesty that the decision of the High Court was erroneous, 
and that the case be renaanded to the High Court to hear and 
determine the appeal. The Eespondent must pay the costs of this 
appeal. 

Agent for the Appellant : T. L. WHson. 
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ACT I. OF l&69j sect. 22, el. 11: See Oudh 
Taluka. 

ACT Vm. OF 1859, seot. 2 : See Rbs Judicata. 
ACT vm. OF 1869, seet. 119.J In sect 119 of 
Act Vni. of 1859, the words " no appeal shall lie 
ftom a judgment passed- ex parte against a De- 
fendant who has not appeared," relate to the case 
of a Defendant wliohas not appeared at all in the 
mit, and not to a Defendant who has once ap- 
peared, but who Mis to appear on a day to which 
tUe cause has been ad,ioumed. Sahibzada Zeinu- 
lABDiN Ehan 17. Sahibzada Ahmed Ra.za Khan 

[233 
ACT XX. OF 1869 : See Powers op Legislatube. 

ACT XXVI. OF 1866.] Under-tenures held uncter 
contract, or under any arrangements from which 
a contract may be infcsrred, are witliin the defini- 
tion of wib-proprietary rights given in the rules 
annexed to Act XXVI. ot 186tj, and their holders 
are entitled to a sub-settlement Matta^ajaw of 

BULBAHPUB ». UmaN PaL SlNGH AMD GaNISH 

SiMGH ...... 225 

ACT XXXn. OF 1889, sect 1 : See Ihtebest on 
Mesne Pbopits. 

ABOFTIOK : See Jain Law. 

ADOFTIOK OF DISTANT XIN8MEK: See Hindu 

Law of Benabbs. 
ADVEB8E POSSBSSIOK : See Res Judicata. 
AUENATIOir BY HEIB TO BONA FIDE PT7S- 

CHASEB : See Mahombdan Law. 

AHOUHT OF ICAINTENANCX : See Hindu 

Widow. ^ 

AFPBAL ALLOWED THOUGH PBE8SNTED 
AFTEA THE PBESOBIBED PEEIOD: 

See Oudh Talookdabs Belief Act. 
APPEAL HEARD EX PABTE : See Pbactiob. 

CONDITIONAL LEGISLATION: See Powbb of 

Legislatube. 
CONSTBUCTION: See Hindu Gbant. 

DEOLARATOBY DECBSE : See Bes Judicata. 
DISCRETION OF THE COTTRT ; See Res Judicata. 
DOWER : See Mahombdan Law.^ 
DVAXtlSHYANA : See Hindu Law of Benabes. 



EXECUTION : See Intbbest on Dbcbeb. 

FORECLOSURE: SeeMoBnxkKQK, 

GIFT TO A., HIS CHILDREN AND GRANDCHUr * 
DREN CONFER ABSOLUTE ESTATE: 
See Hindu Gbant. 



HINDU GRANT.] A Hindu granted three vil- 
lages as a talook at a certain rent to his sister by 
a sunnud which contained the following words : 
•* You are my sister : I accordingly grant you a 
talook for your support . . . Being in possession 
of the lands and paying rent according to the 
tahut jumma, do you and the generations bom of 
your womb successively {santdn sreni kramS) 
enjoy the same. No other heir of yours shall 
have right or interest*': — Held, that the donee 
took an absolute estate. The expression, *'no 
other heir of yours shall have right or interest," 
makes the absolute estate before given defeasible 
in the event (which did not occur) of a failure of 
issue living at the time of her death, in wbidi 
eveut the estate was to revert to the donor and 
his heirs. — In Hindu deeds words giving lands to 
a donee **his children and grandchildren/* confer 
on him an absolute estate. Bhoobun Mohini 
Dbbya V, HuBBisH Ghundbb Ghowdhby - 138 

HINDU LAW OF BENARES.] According to 
Hindu law as it obtains in Benares, failing a 
maiden daughter, the succession to a deceased 
father's estate devolves on an indigent married 
daughter, and her right of succession is not lost 
by reason of her becoming a childless widow. — 
The adoption of a very distant relation, not in- 
cluded within the sapindas of the adoptive fettlier, 
made in violation of the preferential right of the 
son of a brother of the whole blood, was held to 
be valid. The texts which prescribe the pre- 
ferential ad(^tion of such son have not the force 
of laws. Quatre, whether an only son of a brother 
can be adopted as dvy^mushdna. Sbimati Uma 
Deyi 17. Gokoolanund Das Mahapatba - 40 

HINDU WIDOW.] Case in which some of the 
elements in determining what is a suitable 
amount of maintenance for a Hindu widow out of 
her deceased husband's estate were considered.— 
A Court is not justified in reducing, as a kind of 
punishment for vexatious defence to a suit, the 
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HIHDir WtDOW^continued. 
amount of maintenaDoe which k would other- 
wise have awarded. Sreemutty Nittokissorbe 

DO88EB V. JOGINDRO NaUTH MULLICK - 66 

HIKDU WIDOW HOIDIHG TTHDEB OOHTBACT : 
See Act XXVI. of 1866. 

UABA : See Bight of Occupancy. 

nCPABTIBLE ZEMIHDABY.] An ancient and 
impartible zemindary, originally portion of the 
Shivagunga estate, having dtsceniled, under Mi- 
takshara law, as joint ancestral estate to the eldest 
of three Hindu joint brothers, was in 1829 by a 
deed of family arrangement tnin^f erred by him to 
the two younger brothers (one of whom died sub- 
sequently without issue), to be held by them with 
all its incidents of impartibility and peculiar 
course of descent: — Held, that as between the 
descendants of the grantor and the son of the sur- 
viying grantee, the zemindary was the separate 
p>rop^y of the latter; and that on his death his 
right passed to his widow, notwithstanding the 
undivided 8tatiM of the family, according to the 
rule of succession affirmed in the Shivagunga 
Case (9 Moore's Ind. Ap. Ca.' 539). Pebiasami 
V. Ramasami Ohetti - - - - 61 

DTBIAK C0ITKCIL8 ACT, 1861, aect. 22: See 

POWEBS OP LeGISLATUBB. 

IHDIAK men COITBTS act, 1861 : See Poweb 

OP Legislatube. 
IHTEEEST ON DEOBE^,] Interest upon a decree 
cannot be levied in execution where the decree is 
silent as to subsequent interest on the amount 
decreed ; but may be recovered by a fresh action 
instituted for that purpose. — Pillai v. PiUai (Law 
Rep. 2 Ind. Ap. 219) approved. Beth Gk)KuiJ)A8 

GOPULDASS V, MUBLI AND ZaLIM - - 78 

INTE&EST OK HESKE PROFITS.] Interest on 
mesne profits may be awarded as of course from 
date of suit in a decree. — Although such interest 
may be given from a date prior to the suit, their 
Lordships, under the circumstances of this wise, 
including an unexplained delay in prosecute 
the appeal, directed that the interest should run 
only from date of suit. Htjbbopeb8Ai;d Roy 
Chowdhby v. Shamapebsaud Roy Chowdhby 31 

JAIK LAW.] In a suit to establish a Jain 
widow's (under the usages and customs of the 
Samogee religion) right of inheritance to her hus- 
band's estate, and to uphold her adoption of her 
daughter's son, as well as his right to succeed her 
after her death, by voiding the pretensions of the 
Defendant (brother of the deceased proprietor), 
who claimed as next of kin under Hindu law and 
under a nuncupative will alleged to have been 
made in his favour: — Held, that although ordi- 
nary Hindu law, in the absence of proof of special 
customs, has usually been applied to persons of 
the Jaiua sect in Bombay, yet the Jains possess 
the privilege of being governed by their own 
peculiar laws and customs when the same are 
by sufficient evidence capable of being ascertained 
and defined and are not open to objection on 
grounds of public policy or otherwise ; — Held, on 
8ie evidence, that — (a.) A sonless widow of a 
ISaraogee-A^rwalas takes by the custom of the 



JAIH LAW— eontinued, 

sect a very much larger dominion over the estato 
of her husband than is conceded by Hindu la,^ 
to the widows of orthodox Hindus, to the extent 
at least of an absolute interest in the self-acquired 
property of her huband. — (h.) A sonless wido'w 
also enjoys the right of adoption without the per- 
mission of her husband or the consent of txis 
heirs. — (c.) A daughter's son may be adopted, 
and on adoption tekes the place of a begotten, 
son. — ^Although it is not an invariable rule th&t 
no questions can be raised at the hearing whioli. 
are not indicated in the petition for special leave 
to i^peal, yet where special leave had been ob» 
tainea on the ground that important questions 
affecting a large community were involved in the 
decision sought to be appealed from, the Appel- 
lant was hei^ to be precluded from objecting to 
the decree on the ground of its being declaratory 
only. — A right to come to the Court to have a 
document or act (e.g., a claim under a nuncupa- 
tive will) which obstructs the title or enjoyment 
of property cancelled or set aside, or for an 
injunction against such obstructions, would be 
sufficient to sustain a declaratory decree. Sheo 
Singh Rai v. Mussumut Dakho - - 87 

LAITDS SEIZED AND SOLD OUT OF THE 
JUBISDIOTIOll : See Shebiff's Salb. 

LIABILITY OF XASTEB FOB THE WEONOFUL 
ACT OF HIS 8EBYANT : See Measube 
of Damage. 

MAHOHEDAK LAW.] A creditor of a deceased 
Mahomedan whether in respect of dower or other* 
wise cannot follow his estate into the hands of a 
bond fide purchaser for value to whom it has been 
alienated by his heir-at-law, whether by sale or 
mortgage. — Mussumut Wahidunnissa v. Mussumut 
Shabrattun (6 B. L. B. 54) approved. — Such alienee 
is bound by any decree charging the estate passed 
in a suit against the heir, pending at tiie date of 
alienation. Stud Bazayet Hossein v. Dooli 
Ohu '-» ------ 211»' 

IT UBE OF DAMAOE.] In estimating the 
jes for the conversion of Plaintiff's goods, 
elue of the goods at the place where the 
^ .^oipal market for them exists, is the right 
basfs of calculation ; but there must be deducted 
from the price at which they could there have 
been sold, the cost of conveying them thereto. — 
Morgan v. Powell (3 Q. B. 278) approved. — In an 
action to recover damages from tne Defendants 
for obstructing the Plaintiff's right of ingress and 
egress to a forest, and his right of obtaining and 
removing timber therefrom, /ieZd, on the evidence, 
that the obstruction was not caused by the persons 
who were agents of the Defendants for the purpose 
of working in the forest, or of doing any class of 
acts analogous to those complained of, and that 
the Defendants were not shewn to have knowingly 
adopted or ratified those acts, and that the acts 
were not shewn to have been committed for their 
benefit. — A principal is answerable for the act of 
his agent in the course of his master's business 
and for his master's benefit, and for every such 
wrong of the servant or agent as is ocxnmitted in 
the course of the service, and for the master's 
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MEASI7BS 07 J^AXAGfE— continued, 
benefit. Thoiigh the master may not have autho- 
rized the act, if he has put the a^eut in his pl^ 
to do a particular class of acts, he must be answer- 
able for the manner in which that agent has 
conducted himself in doing the business which it 
was the act of his master to place him in. Bur- 
MAH Tbadinq Gorfobation V. MiBZA Mahomed 

AtjTiY Shebazeb - - - - 130 

I 

KTTAKSHABA £AW.] Although a suit does 
not actually in terms seek a pi^ition, yet if it 
indicates a distinct intention, and the decree 
gives effect thereto; of obtaining a separation in 
estate, such decree effects a partition, at least as 
regards the joint title. — Appovier v. Bama Subha 
Aiyan (H Moore, LA. 75) approved. Joy Nabain 
GiBi V, Gbish Ghundeb Mtti 

8. — In a suit by the heirs of the mort- 
gagees of certain property, for possession and for 
registration of names, against the mortgagors 
thereof and certain purchasers of the equity of 
redemption in part thereof, it appeared that pro- 
ceedings had been taken to obtain foreclosure 
under Reg. XVII. of 1806; that no sufficient 
proof of notification, under sect. 8 of the Reg., to 
the mortgagors of the Plaintiff's petition of fore- 
closure had been given in the suit; that the 
zillah Judge in the foreclosure proceedings had 
found due service of the foreclosure petition on a 
mere statement to that effect by the nazir ; that 
six out of nineteen mortgagors had admitted due 
service of the petition : Hdd (1), t*- -' "^ e finding 
of the zillah Judge in the foreclosL "'^ings, 

so far from being conclusive, was iNy ^vrimd 
fade evidence in the suit of service, \ vt to 
shift the onus of proof in regard thereto.A ^^he 
duties of the zillah Judge in foreclosure X. ^ * 
ings are of a ministerial nature, and servicers 
petition therein must be strictly proved in a*^ 
to enforce them. — (3.) The year allowed for "^ 
demption runs from the date of notification, ans^ 
not from the '*■**" -^^ ^^^ TnA^^^^a ^-.^Aa-m «« +K/»h 
petition, 



OTJBH TALITKA— confint*ec?. 
in the event of her dying intestate, or of any of 
her successors dying inte^ate, the estate should 
descend to the nearest male heir, according to the 
rule of primogeniture : — Hdd, in suits against the 
widow's daughter, that the sunnud conferred upon 
the widow and her heirs male the full proprietary 
right and title to the estate, and not merely an 
estate for life with remainder to the male heirs of 
her husband in the event of her dying intestate 
without having alienated it in her lifetime; — 
Heldy also, as regards succession, that the limita- 
tion in the sunnud was wholly superseded by 
Act I. of 1869, and that the rights of the parties 
claiming by descent must be governed by sect, 22 
of that Act, the provisions of which are not con- 
trolled in any way by sect. 3 and sect. 4 thereof? 
— Held, that, under clause 11 of sect. 22, the above 
taluka, which was the separate property of the 
widow, descended, in the absence of a proved 
custom of her tribe to the contrary, to lier 
daughter in preference to the son of the daughter 
of a rival widow, and the remote male heirs of her 
husband. Bru Indab Bahadub Singh v. Ranee 
Janki Kobb. Lal Shunkub Bux v. Ranee Janki 
KoEB. Lal Seetla Bux v. Ranee Janki Koeb 1 
OTTDH TAL00KDAB8 BELIEF ACT (XXIV. OF 
1870 j sect. 10.] Case in which, having regard to 
exceptional circumstances and exceptional legis- 
lation, an appeal to the Commissioner of Division 
against a decision of a manager appointed under 
the Oudh Tahokdars Relief Act, was hdd to have 
been rightly allowed, although preferred long 
after the period of six weeks prescribed by sect. 
10. It appeared that the Appellant in the Court 
below was a minor, anJ incapable of exercising 
his right to appeal except through, the manager^ 
who himself made the order appealed from, and 
that the Respondents (present Appellants) had 
>fter the expiration of the said six weeks them- 
^yes prayed for a judicial determination of sub- 



Li. J X * XI. T J . J xu \ iially the same questions as were raised by 

the date of the Judge s ord^ on thev y^^^ ^^^ Ramjisdas and Imtiaz Ali 
Mohesh Chunder Setn v. Mfutmrnut V ^ * ^ y^^^^***. 

I A CS..XU xxr x> n» -D fvr\ ^ „^A ^^^ Alt r>llA»WA» 



fBax 



. 197 



Tarinee (10 Suth. W. R. P. B. 27) approved.--- 

(*.) The mortgage being for one entire sum^ «.— .««,^«. « ^ rw ■»* 

one entire share of property, giving one enf ^^^^TITION^^^ec^ Impabtible Zemindaby; Mi- 
right a^dnst all the mortgagors, notification 



the above-mentioned six mortgagors would 
insufficient to warrant the foreclosure of toe 
whole j)roperty or any of it. — (5.) The purchasers 
of the equity of redemption, whether they have 
taken possession or not, having purchased prior 
to the foreclosure proceedings, must be duly 
served. Nobendeb Nabain Sing v, Dwabka Lal 
MUNDUB _ * - - - 18 

HOTIFICATIOK : £^ee Mobtgaqe. 

OBjEcnoir TO deobee as DEOLABATOBY 

FBEGLUDED, S PECIA L LEAVE HAVING BEEK 
OBAKTED OK OTHEB OBOITFDS : See Jain Law. 

OUDH TALUKA.] A sunnud of a taluka in Oudh, 
which had been previously confiscated by Govern- 
ment, was granted, with ftdl power of alienation, 
to the widow of the last owner, a Hindu, and to 
her heirs for ever, her name being entered in the 
first and second lists under Act I. of 1869, s. 8, one 
Condition of the grant being expressed to be that 



TAKSHABA LaW. 

^ •nnON : See Pbactioe. 
i 0WEB8 OF LE0I8LATUBE.] Act Ko. XXIL 
of 1869 of the Indian Legislature, witich excludes 
the jurisdiction of the High Court within certain 
specified districts, is not inconsistent with the 
Indian High Courts Act ( 24 & 25 Vict. c. 104), or 
with the charter of the High Court, and is in its 

general scope within the legislative power of the 
ovemor-General in Council. — The 9th section of 
that Act, which confers upon the Lieutenant- 
Governor of Bengal the power to determine 
whether the Act ox any part of it, shall be applied 
in a certain district, is conditional legislation, and 
not a delegation of legislative power.— Where 
plenary powers of legislation exist as to particular 
subjects, whether in an Imperial or in a provin- 
cial legislature, they may be well exercised either 
absolutely or conditionally; in the latter case 
leaving to the discretion of some external autho- 
rity the time and manner of carrying its l^sla- 
tion iuto effect, as also the area over which it iA 
to extend. Queen v, Bubah - - 178 
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raAOnOB.] A Respondent, who has been pro- 
perly made a party to a suit in the Courts bek)w 
and bound by the proceedings therein, but who 
has not entered an appearance as Respondent to 
the appeal, or ordered any person to do so for him 
(the Appellant baviog failed to take the usual 
steps either to compel his appearance or to have 
tbe appeal iiegularly heard ex parte against him) 
is not entitled to have a re-hearing of tbe appeal, 
unless by some accident, without any default on 
his part, the appeal has been inadvertently dis- 
posed of, as if he had been beard. — Rajundema- 
rain Bae v. Bijai Gotfind Singh (1 Moore's P. C. 
Oases, 117; 8. C. 2 Moore's Ind. App. Cas. 214). 
and JEx parte KieUmauth Aoy (Law Kep. 2 P. C, 
274), approved. — ^Where it appeared that a Re- 
spondent bad full knowledge of the pendency of 
tne appeal, and had furnished the funds for de- 
fending it in the name of another Respondent 
thereto, a re-hearing was refused. — An issue 
whether or not such Respondent had been properly 
made a party to the suit in the Courts below, and 
whether or not tl)e proceedings in India, so fur as 
he was concerned, were coram nonjudice, can only 
be tried in a new suit in the Courts below ; and 
qwBre whether in such suit he would be barred by 
an Order in Council, if made on appeal from a 
decree by which he was not bound. Mahabajah 
Pertab Nabain Singh v. Mahabanbb Subhao 
KOEB ------ J7I 

FB007 OF OTTSTOM : See Jain Law. 
FBOOF OF KOTIFICATION : See Hobtoaob. 



BEDEXPTIOK ; See Mobtoage. 

BEG. XVn. OF 1806, f. 8 : ^6^ Mobtoage. 

XEEEABDrO : See Pbaotiob. 



BE8 Jin)ICATA— eone^mieci. 

recovering possession on the ground that the 
Respondent is not such heiress. — ^Although such 
decree barred the Appellant firom setting up in 
this suit a family oustom for the purpose of shew- 
ing that be was entitled to postiession during the 
life of the Respondent, he is not thereby barred 
from shewing tliat upon her death, if he burvives, 
he will be entitled, under such custom, to succeed 
her, and therefore to have a certain deed executed 
by her declared illegal and inoperative after her 
death. — ^Their Lordships, however, declined to 
remand the ease for a<ijudieation thereupon. A 
declaratory decree was matter of dL^cretion, and, 
while the necessary investigation would cause 
great delay and expense, the claim of the Appel- 
lant was contingent on his surviving the Renwn- 
dent, and the decree would not bind other members 
of the family not parties to the suit, with possibly 
preferable titles. Teelait Doobga Pebsao Singh 
V. Takaitni Doobga Konwabi - - 149 

SIGHT OF APPEAL FBOH DEGBEE OBTAIHEB 
EX PASTE: See Act VIIL of 1859, 
Sect. 119. 

BIGHT OF OCCUPANCT.] By the terms of an 
^ara (1865) tbe Defendants were entitled at the 
end of a term of five years to a renewal of their 
lease of the ohur land in dispute at a rent to be 
fixed according to the measurement of the land to 
be made at that time, and to the productive 
powers of the land. Three years after me expira- 
tion of th^gidtenn a notice was served on the 
Defendt^r ^^^*^me to a new settlement with the 
Plain^ in 1874 the Plaintiff sued to recover 

poBsg^Ali The Defendants claimed a right of 




tiff against his grandfather's widow and 
Defendant's father and aunt in which the PJ 
tiff's claim to restrain the widow from acts of 
waste had been dismissed, no claim, however, to 
the property having then been made by the 
Plainti£^ nor any iJle^tion made or evidence 
offered to connect the Defendant's father there- 
with : — Hdd, tiiat the decision in the former suit 
was not a decision in a suit between the same 
parties, or parties under whom they claim, esta- 
blishing the right of the Defendants in the former 
suit to the property in question in the present 
suit, and that the cause of action in the present 
suit was not determined in the former suit.~A 
plea of limitation in the present suit cannot be 
sustained without evidence as to the title under 
which Defendants, or those under whom they 
claim, held the property in question ; whether in 
their own right or as trespassers, or under an 
arrangement with the Plaintiff. Zbmindab of 

PiTTAPUBAM V. PBOPBIBTOB OP THE MUTTA OP 
KOLANKA ----- 206 

2. The Appellant having been a party 

to former suit in which the Respondent ob- 
tained a decree for possession of the estate in 
question as mother and heiress of the la«t pro- 
prietor,, is barred by such decree from afterwards 



expiration of the term of fLvQ years, except u,^ 
^ far as that right was qualified by the stipulations 
for a renewal ; that the Defendants at the expira- 
tion of that lease had an equitable right to renewal 
not exceeding five years, according to the stipula- 
tions in the agreement; but that it was too late to 
rely upon their title to a renewal, which if it had 
been granted would now have expired. Jabdinb, 
8kinneb» & Oo. V, Rani Svbut Soondabi Debi 

[164 
BIGHTS OF FirSOHASE : See Shbbipfs' Sale. 
BIGHT TO BEHEWAL: See Right op Occu- 
pancy. 



SAHTAN 8BENI : See HiNinr Obant. 

SEPABATE PBOPEBTT OF WIDOW : 'See Oudh 

Taluka. 
SHEBIFFS SALE.] Qnxre^ can a purchaser at a 
sheriff's sale under a writ of fi, fa^ upon being 
evicted by the execution debtor, recover the pur- 
chase-money from the execution creditor, when the 
sheriff was without authority to execute tbe writ 
at tlie place where tlie property was situate, but 
did so under the authority and by the express 
direction of the juilgment creditor I—Held^ that 
such a ease was distinguishable from a sale by 
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SHERIFFS SALE— continued, 
private contract, and beinpf that of a sale in in- 
vitum, must be governed by rules peculiar to 
sheriffs sales: — Hdd, further, that in such ease 
the sheriff undertakes by his con<iuct that he has 
seized and put up for sale the property sold in the 
exercise of his jurisdiction, and the execution 
creditor must be treated as a principal in the 
transaction. — Case remanded to be tried whether, 
on the facts to be proved, a cause of action having 
been shewn by the plaint, the evicted purchaser 
was entitled to recover back the purchase-money 
as money had and received to his use as upon a 
total failure of consideration, or to any other and 
what relief. Dorab Ally Khan v, Abdool 
AZEEZ ------ 116 



SUB-SETTLEMENT : See Act XXVI. of 1866. 

SUCCESSIOirOFIKBIGENTBAirOHTEB THOUeH 
A CHILDLESS WIDOW : See Hindu Law 
OF Benabbs. 

SUCCESSION OF WIDOW TO ZEMINDABY AS TO 
SEPARATE ESTATE: See Impabtible 
Zemindaby. 

SUNNUD TO WIDOW AND HEB HEIB8: See 

OUDH TaLUKA. 

TBANSFEB : 5fee Impartible Zemindary. 
WIDOWS ESTATE : iS^ Jain Law. 
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